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m Abstract. The purpose of the study is to highlight relevant issues related to the admissibility and evidentiary
value of the results of psychophysiological studies using a polygraph. The methodological tools were
selected in accordance with the set goal, the specific features of the object, and the subject of research. The
methodological basis was the general dialectical scientific method of real phenomena and their connection
with the theory and practice of using the results of psychophysiological research using a polygraph, and
special research methods, namely: system analysis, comparative-legal, system-structural, and forecasting
methods. Scientific originality. The study substantiates the scientific opinion on the essence of the positions
of admissibility and evidence of the results of psychophysiological studies using a polygraph, which, together
with other data, can serve as evidence in open criminal proceedings. The scientific position that the basis for
the certainty of psychophysiological research using a polygraph is formed by such components as accuracy
and certainty is argued. Those are not identical concepts. Each of them has a certain content load, which
together ensures the verification of the results of research conducted using a polygraph. In turn, certainty
correlates with the reliability and accuracy of the information data obtained due to the quality of research
performed by a polygraph examiner, primarily in the issue of conducting a forensic psychophysiological
examination using a polygraph. The above-mentioned components provide admissibility as a property of
proof that characterises it from the standpoint of the legality of the source of factual data (information),
methods of obtaining and forms of fixing factual data. Evidence is considered admissible if it is obtained
legally. Given that conducting a forensic psychophysiological examination using a polygraph is an orderly
activity that provides for compliance with all procedural requirements, the results obtained may have the
status of procedural evidence
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= Introduction

The results of psychophysiological studies using a
polygraph, in particular, expert ones, often cause a
discussion among theorists and practitioners regard-
ing the question of their certainty and evidentiary val-
ue. Such activity is not a clearly defined procedure in
terms of their use, in particular, in criminal proceed-
ings. The lack of legislative tools that would fully regu-
late the use of the polygraph in Ukraine and the results
obtained with its help question the quality of research
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conducted by polygraph examiners to recognise them
as full-fledged evidence in conjunction with other
materials obtained that have evidentiary value [1-3].

The relevance of the subject under study is in the
need to analyse the positions of certainty and evidence
of the obtained results of psychophysiological studies/
examinations conducted using a polygraph, which is
based on the theoretical foundations of key compo-
nents that form the basis for their procedural recogni-
tion. The problems of this issue are not properly reflect-
ed in the scientific findings of polygraph researchers.
A substantial number of scientific papers devoted to
the development of the polygraph with an emphasis
on the certainty and evidentiary essence related to the
use of this scientific-technical device [4; 5]. However,
it should be recognised that a number of important as-
pects in this area of research have not yet been resolved.
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The purpose of the study is to conduct a system-
atic analysis of theoretical and practical aspects of the
certainty and evidentiary essence of the results of re-
search conducted using polygraphs. The presentation
of the main content of this issue is based on highlight-
ing the scientific positions of foreign and Ukrainian
polygraph examiners and criminologists on the devel-
opment of polygraph science and its key foundations.

The following tasks were set to achieve this goal:

— outline the theoretical components that form
the basis for the certainty of research results conduct-
ed using a polygraph;

— analyse the positions of certainty in relation to
the evidence-based results of such examinations;

— formulate practical recommendations for rec-
ognising the results of psychophysiological studies
conducted using a polygraph as one of the possible
evidence in criminal proceedings.

= Results and Discussion

Accuracy, certainty, and reliability as the most im-
portant practical components of evidence should be
the key to conducting any research, in particular,
instrumental using a polygraph. Certainty is often
equated with accuracy, but this does not seem entire-
ly appropriate. The technique cannot be more effec-
tive than certain, because certainty overlaps reliabil-
ity [6]. However, the method can have guaranteed
certainty without high accuracy, although the oppo-
site is not possible. Certainty implies the accuracy of
obtaining research results in relation to similar previ-
ously conducted ones in equal conditions and in the
presence of the same tools, methods, and techniques
applied to them. That is, regardless of the number
of repeated studies using a polygraph in establishing
the same circumstances of the case, event, or fact, an
identical final result must be obtained. The certainty
of the obtained results of such studies embodies its
quality. Any deviations, discrepancies, or opposites
in the results of the study give grounds for recog-
nising polygraph information data as unverified, and
therefore questionable for making appropriate deci-
sions, in particular, procedural ones. To improve the
quality of the results of psychophysiological stud-
ies conducted using a polygraph, the requirements
for manufacturers of these devices in the issue of
certainty of “lie detectors” have been substantially
tightened. Now the accuracy indicators of the lat-
est models of computer polygraphs reach 95-97 per
cent. Modern polygraphs began to meet the require-
ments stated for them, which substantially increased
their rating in terms of trust on the part of users of
these devices and customers in providing polygraph
services. Thus, polygraphs and the results of special
studies obtained with their help may correlate with
the results of other conventional types of research or
forensic examinations. This allows for asserting their
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high quality, which guarantees the certainty of both
the device itself and the specific research methods
used by polygraph specialists, which have been test-
ed by time and practice [7]. Relevant in this matter is
the statement made by foreign polygraph examiners
J. Reid and F. Inbau, who argued that the polygraph
has a degree of accuracy that even outstrips modern
types of evidence that appear in courts in criminal
and civil cases [8]. From the standpoint of theory,
this seems fair, but in practical terms, unfortunately,
the situation is different. The modern popularisation
of the polygraph as an ultra-precise scientific-tech-
nical device has provided the possibility of its sys-
tematic application in law enforcement activities, in
particular, in criminal proceedings, although it has
not resolved the main controversial issue regarding
the evidentiary value of the results obtained with its
help as an independent source of evidence in open
criminal proceedings. This applies to the practice of
judicial proceedings in most countries where there
are facts of using a polygraph and the results of such
studies in criminal procedural evidence, and cases of
refusal to recognise them as independent evidence.
Such evidence is used almost as irrefutable in Japan,
Canada, India, Poland, Lithuania, and Romania, but
even there it is mainly used in civil proceedings. There
are known cases of using the obtained information
data from polygraph tests as evidence in the Republic
of South Africa. But Croatia categorically abandoned
this practice. But England and Germany, which were
wary of instrumental psychodiagnoses of a person,
began to actively use the polygraph and the results
of psychophysiological studies obtained with its help.
Regarding the United States of America as a leading
country in the operation of polygraph technologies,
the conclusion of a polygraph examiner is not used
as evidence in American criminal proceedings, while
the US Supreme Court recognises the method of psy-
chophysiological research using a polygraph. That is,
the issue is debatable, it should be resolved careful-
ly, considering the specific features of this specific
type of activity, in which the key place belongs to
the certainty of the results obtained. The interpreta-
tion of certainty is based on the content of establish-
ing the objective reality (truth) of the results of the
psychophysiological examination conducted using
a polygraph and considering the constant improve-
ment of devices in this area and the introduction of
new methods for checking information coming from
a person, the level of certainty of the obtained results
increases [9].

Certainty correlates with the reliability and ac-
curacy of the results obtained, which is achieved due
to the quality of research performed by a polygraph
examiner, primarily in the aspect of conducting an
expert examination. Within its framework, most ques-
tions arise because polygraphology is still improperly
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developed in Ukrainian forensic expertise, and con-
ducting psychophysiological studies/examinations
using a polygraph is not a purely standardised pro-
cedure [10]. Certainty often becomes the subject of
discussions among practitioners of law enforcement
agencies, the prosecutor's office, and the court. The
differences in the interpretation of certainty by psy-
chologists, polygraph examiners, and lawyers are
also unclear. To explain the essence of this concept,
it is necessary to focus on the philosophical defini-
tion of reliability, which represents the validity, evi-
dence, and indisputable nature of certain elements of
scientific and everyday knowledge. That is, it is part
of the conceptual apparatus of all sciences based on
the scientific method of cognition. The certainty of
judgments and theories is ensured by empirical state-
ments, experimental data, and public practice. In a
subjective sense, certainty is a corresponding form
of awareness of the truth (establishment of objective
reality) by an individual. In contrast to the philo-
sophical concept, in the legal literature, certainty is
perceived in the context of providing evidence, since
it correctly and adequately reflects the material and
non-material traces of the events under study, that
is, this refers to their compliance with objective re-
ality. Certainty in criminal proceedings and in the
natural sciences differs because this is the so-called
practical reliability, which is comprehensively satis-
fied in the most critical situations of everyday life.
In fact, certainty implies the subjective conviction of
the procedural body based on the analysis of the col-
lected evidentiary material during pre-trial investiga-
tion and judicial proceedings. But the psychological
and psychophysiological assessment of the concept
of reliability, in particular, in the framework of con-
ducting a forensic psychophysiological examination
using a polygraph or other types of research, does
not replace the assessment of testimony (evidence)
in the understanding of its pre-trial investigation
and court bodies. The polygraph examiner builds an
expert opinion on the certainty of indications (their
compliance with reality) based on their own special
scientific knowledge about the laws of functioning of
the human psyche and body through its perception,
memory, thinking, attention, speech, behaviour, etc.
Thus, they formulate and justify their own expert hy-
pothesis regarding the certainty of indications in the
framework of a psychophysiological study conduct-
ed by them using a polygraph, discussing it from the
standpoint of science, and not legal assessment.

The question of proper analysis of the tools of
certainty of the information received training of qual-
ified specialists and providing at the state level with
legal regulations that will govern the use of poly-
graphs in various industries and areas of public legal
relations remains open. This raises doubts and criti-
cal comments from opponents of the polygraph, such

as the scientific certainty of the results obtained with
its help. Researchers and practitioners in the field of
polygraphology have repeatedly noted that the cer-
tainty (accuracy) of research data conducted using
a polygraph demonstrates high indicators, provided
that they were conducted by experienced polygraph
examiners, since the objectivity of a specialist's con-
clusion directly depends on their qualifications [11].
In scientific circles, there is an opinion even about
the belonging of polygraphology to art, and not to
science, since the factor of qualification, experience,
and intuition of a polygraph examiner is too import-
ant. Therefore, the issue of the need to increase the
requirements for the quality of training of polygraph
specialists, and the development of a procedure for
certification of polygraphs, certification of research
methods, unification and standardisation of the train-
ing process of specialists of the relevant profile re-
mains on the agenda. Another problem is the techni-
cal aspect, the analysis of which is often based on the
arguments of researchers who deny the feasibility of
instrumental detection using a polygraph [12]. As a
counterargument, now the polygraph is an ultra-pre-
cise scientific-technical device that reliably reflects
the real psychophysiological state of the human body
in response to questions (stimuli) proposed to it by
the polygraph examiner. This fact is indisputable and
proven since the polygraph is a complex of devices
that were credibly proven in other fields of scientific
knowledge (medicine, cybernetics, computer science,
automation and telemechanics, psychology, biome-
chanics), sufficient and proper practice of conducting
psychophysiological research with its application. Its
technical side is closely related to the diagnosis of
recorded human reactions, and the latter directly de-
pends on the skills of the polygraph examiner to use
the necessary tactics in conducting psychophysio-
logical research using a polygraph. Compliance with
the above-mentioned components of the polygraph
process provides an exhaustive answer to the ques-
tion: is it possible to obtain unambiguously inter-
preted information through this scientific-technical
device, such as the patterns of manifestations of the
emotional reaction of the investigated person to the
corresponding stimuli? Undoubtedly, the answer is
yes, but only if several important components are ob-
served, such as the skill of the polygraph examiner,
the time of day when such a procedure is performed,
and the influence of the environment on the person
under study during a psychophysiological examina-
tion using a polygraph. This is due to the fact that:
a) long-term international and Ukrainian practice
of polygraph activity certifies that the skill of a poly-
graph examiner is the promptness of transmitting in-
formation to the investigated person in such a way
that it affects them selectively and causes a strong
emotional reaction only in strictly limited cases,
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which are subject to an unambiguous explanation. To
do this, the polygraph examiner should apply such
specific techniques and methods so that they work
most effectively to identify possible hidden informa-
tion from a person, which is almost impossible to
achieve in any other way;

b) in addition to the professionalism of the poly-
graph examiner, an important role in the psychophys-
iological study of persons using a polygraph is played
by time aspect, that is, the effective time of day when
it is advisable to perform such a procedure. Practis-
ing polygraph examiners defend the position that the
most favourable is the first half of the day when the
subject is not distracted from this procedure by other
tasks. This is due to the biological rhythms of a per-
son, which completely affect the processes of vital
activity of individuals;

¢) important in this process is the influence of
the environment on the human body, which can de-
fine its various states and sensations. For the body
to respond to specific changes in conditions with the
optimal solution, it must quickly choose the optimal
adaptation option for a particular situation from the
available options. Therewith, it is not always possible
to consider the so-called critical phases of the physi-
cal, emotional and intellectual state of the investigat-
ed person, but failure to comply with these and other
important components of conducting a psychophysi-
ological study using a polygraph will substantially af-
fect its quality, and therefore, its reliability. To avoid
this, the polygraph examiner should think carefully
about the process of organising, planning, and tac-
tics of conducting a psychophysiological study using
a polygraph, to avoid difficulties in evaluating the
results obtained and verifying them.

Regarding the relationship between the admis-
sibility and evidentiary value of the obtained results
of conducted studies using a polygraph, they should
be considered in the context of procedural legisla-
tion. Therefore, admissibility from the standpoint of
the current Criminal Procedure Code of Ukraine is a
property of evidence that characterises it from the
standpoint of the legality of the source of factual data
(information), and methods of obtaining and forms
of fixing factual data contained in such a source, in
accordance with the procedure provided for by the
Criminal Procedure Law, and by an authorised per-
son or body as a result of conducting an investigative
(search) or other procedural action. Admissibility in-
cludes four criteria (elements):

— appropriate subject authorised to conduct pro-
cedural actions aimed at obtaining evidence;

— appropriate source of factual data (information)
that makes up the content of evidence;

— appropriate procedural action applied to obtain
evidence;
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— appropriate procedure for conducting a proce-
dural action (judicial or investigative), which is used
to obtain evidence.

According to part 1 of Art. 86 of the Criminal
Procedure Code of Ukraine, evidence is recognised
as admissible if it is obtained in accordance with the
procedure established by this Code. However, ac-
cording to part 1 of Art. 87 of the Criminal Procedure
Code of Ukraine, evidence obtained as a result of a
substantial violation of human rights and freedoms
guaranteed by the Constitution and laws of Ukraine,
international treaties of Ukraine, the consent to be
bound by which was granted by the Verkhovna Rada
of Ukraine, and any other evidence acquired through
information obtained as a result of a substantial vi-
olation of human rights and freedoms [13] is unac-
ceptable. The issue of admissibility of evidence is
decided by the court during its assessment in the
consultation room in the process of making a court
decision (part 1 of Art. 89 of the Criminal Procedure
Code of Ukraine).

The court also decides on the recognition of ev-
idence as inadmissible if the obvious inadmissibility
of evidence is established during the trial. According
to part 2 of Art. 89 of the Criminal Procedure Code
of Ukraine, if the inadmissibility of evidence is estab-
lished during the trial, the court recognises this evi-
dence as inadmissible, which entails the impossibility
of examining such evidence or stopping its examina-
tion at the court session, if such research was initiated.

To recognise evidence as admissible, the po-
sition of its relevance must be fixed. In the theory
of criminal procedure, the relevance of evidence is
considered to be the possibility of using it to estab-
lish factual data (information about facts) in criminal
proceedings, and circumstances that are subject to
proof due to the existing criminal procedure relation-
ship between them [14].

According to Art. 85 of the Criminal Procedure
Code of Ukraine, relevant evidence is evidence that di-
rectly or indirectly confirms the existence or absence
of circumstances to be proved in criminal proceed-
ings, other circumstances that are relevant for crimi-
nal proceedings, and the certainty or uncertainty, the
possibility or impossibility of using other evidence.

The categorical concept of proof in criminal
proceedings is based on the theory of reflecting the
general properties of matter. A person is able to cap-
ture in memory the events in which they directly
took part, observed, or heard about [15]. The ob-
tained factual data using a polygraph can serve as
an important factor in the formation of the source
base, and therefore they can be considered evidence,
referring to the current national criminal procedure
legislation, which stipulates that all evidence must be
admissible and relevant. The relevance of evidence
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is determined by its suitability for establishing the
presence or absence of circumstances covered by
the subject of evidence in criminal proceedings. The
admissibility of evidence means that factual data as
evidence must be obtained, firstly, by an authorised
subject; secondly, from a well-known, verifiable, not
prohibited by law source; thirdly, factual data must
be obtained in accordance with the procedure es-
tablished by law in compliance with the procedural
form; fourthly, factual data and the process must be
properly fixed and certified. Evidence must be “suf-
ficient”, that is, those that must, in accordance with
the requirements of the law, indicate the commission
of a criminal offence by a specific person. The con-
cept of “sufficiency” covers quantitative and quali-
tative aspects of the phenomenon. The evidence on
which the decision is based must be certain, and their
number must be enough to allow making the right
decision. Therefore, certain information collected,
verified and evaluated by the investigator in accor-
dance with the procedure established by law should
be considered sufficient evidence. Polygraph infor-
mation data indicate the sources of those facts that
have the force of proof after fixing them in the prop-
er procedural order [16]. Actual data established
during a psychophysiological examination using a
polygraph may become evidence, provided that they:

—relate to the crime event under investigation and

— contribute to establishing the circumstances of
what was done as a subject of proof;

— obtained from sources, the list of which is fixed
by the Criminal Procedure Code of Ukraine, as judi-
cial evidence;

— attached to criminal proceedings in accordance
with the procedure established by the criminal proce-
dure law for each type of judicial evidence.

The main condition is that the basic require-
ments for initiating, appointing, and conducting a
forensic psychophysiological examination using a
polygraph must be met:

— firstly, the written consent of the person under
investigation to conduct such an expert examination
against them;

- secondly, the preparation by a polygraph spe-
cialist involved in a pre-trial investigation or court as
an expert of a thorough conclusion of a special expert
study conducted [17].

Compliance with these and other fundamental
requirements gives grounds for the court to use the
results of such an expert examination as one of the
possible evidence in conjunction with other evidence
collected by the pre-trial investigation in open crim-
inal proceedings [18]. Although, this study believes
that it is not necessary to initiate a forensic psy-
chophysiological examination using a polygraph en
masse without absolute need. The refusal of a person,

in particular, a suspect or accused, to take part in it

should not be considered by the pre-trial investiga-
tion or the court as evidence of their guilt in the com-
mitted criminal offence. Sometimes the results of the
conclusion of an expert polygraph examiner indicate
their involvement in the crime, but the person con-
tinues to categorically deny their involvement in the
crime, although there is no other way to refute these
results. In this case, the results of a forensic psycho-
physiological examination using a polygraph should
definitely be verified by other evidence, and the
pre-trial investigation or the court should not con-
sider them fundamental [19]. An expert polygraph
examiner may make a mistake and give an unreliable
expert opinion, and, conversely, failure or disregard
by the court of the results of such an expert examina-
tion set out in the expert opinion may lead to a judi-
cial error. That is, the results obtained in the process
of conducting such an expert examination may have
the status of procedural evidence if the following re-
quirements are met:

— the use of a polygraph will be conducted with

— for the purpose provided for by the procedural
law;

— the fact of application (and other data in accor-
dance with the rules established by law) is reflected
in the protocol of the procedural action;

— the obtained results of the conducted forensic
psychophysiological examination using a polygraph
are attached to the materials of open criminal pro-
ceedings [20].

It is important to consider that the conclusion
of an expert polygraph examiner does not have an
advantage over other evidence available in criminal
proceedings, in particular, indirect ones. They should
be evaluated as follows:

— it is necessary to have several indirect proofs,
between which there must be a logical connection
and which together form a single chain, complement
each other's content;

— indirect evidence that is available in criminal
proceedings must follow from one circumstance that
relates to the subject of proof;

- from an integral system of interrelated indirect
evidence, a conclusion should be built that will serve as
the basis for the pre-trial investigation to put forward
investigative versions and make a procedural decision.

The realities of today convincingly prove the
importance, and if necessary — the need to use the
results of psychophysiological studies, including ex-
pert ones, using a polygraph, to establish objective
reality in matters that require urgent clarification.
However, the legislative disorder of the polygraph
process in Ukraine negatively affects the recognition
of the results of psychophysiological studies using a
polygraph as verified, that is, those that can be fully
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and systematically used, in particular, in procedur-
al activities, primarily in criminal proceedings. The
problem of the issue is the ambiguous attitude of
some researchers and practitioners to the results of
research conducted through a polygraph, from the
standpoint of their certainty and evidentiary value,
since specialists are often involved in this process
instead of experts. This is true, but the excuse for
this is the insufficient number of certified experts of
the relevant profile who could fully meet the needs
of customers (initiators) of such studies. Polygraph
specialists are attracted as experts in compliance
with the procedural procedure and assigning them
appropriate duties. The selection of such specialists
is based on the criterion of their specific practical
achievements, where they demonstrated profession-
al skills in the field of special knowledge in the field
of polygraphology to perform complex tasks relat-
ed, in particular, to the investigation of committed
criminal offences. Having the rights of an expert,
such specialists conduct psychophysiological expert
examinations using a polygraph and are legally re-
sponsible for the quality of tasks performed by them,
which correlate with the certainty of the results pro-
vided. Since certainty implies the quality of the con-
ducted research and correlates with the relevance
and admissibility of the results obtained, the actual
data obtained through a polygraph can serve as an
important factor in the formation of the source base,
and therefore be called evidence.

= Conclusions

Summarising the above, it can be noted that:

1. The scientific analysis of theoretical and
practical components that reflect accuracy and
certainty was conducted, certifying that they form
the basis for the certainty of the obtained results
of psychophysiological studies conducted using a
polygraph. In turn, the certainty of such information
data demonstrates high indicators, provided that
they were conducted by experienced polygraph
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Motliakh

AdonycTUMICTb i AOKA30Ba CyTHICTb pe3yNbTaTiB
ncuxodisionoriuHmMx gocnig)XeHb i3 3actocyBaHHAM nonirpadga

OnekcaHAap IBaHOBUY MoTnax

HarnionanipHa akazemisa BHYTpIILIHIX clIpaB
03035, Costom’ssHCBKa mIT0Ia, 1, M. KuiB, YkpaiHa

m AHoTarris. MeTa qocikeHHs — BUCBITJINTU aKTyaJsIbHi MUTaHHA, OB’s3aHi 3 JOMYCTUMICTIO Ta JOKa30BOIO
CYTHICTIO pe3yJbTaTiB Ncuxodi3ioyiorivHuX AOCIigXeHb i3 3acTocyBaHHAM moJiirpada. MeTtomosoriyHmi
iHCTpyMeHTapiii o6paHO BiAMOBIAHO 10 MOCTaBJIeHOI MeTH, cruenu@iky 00’eKkTa i mpeaMeTa AOCTIiAXKeHHA.
MeTtopoJioriuyHe MiATPYHTSA CTAaHOBWJIM 3arajibHUN AiaJIeKTUYHUN MeTOJ[ HAayKOBOTO Mi3HAHHS peajbHUX
AIBUI Ta 1X 3B’I30K 3 TEOPi€l0 Ta MPAKTHUKOI0 BUKOPUCTAHHSA pe3yJIbTaTiB NCUX0(i310J0TiYHNX AOCTiAXKeHb
i3 3acTtocyBaHHAM ImoJjiirpada, a TakoxX cleliajbHi MeTOAW MOCJTiKeHHdA, a caMe: MeTOJ CHUCTEMHOIO
aHasli3y, MNOpiBHAJBHO-NIPABOBUM, CHUCTEMHO-CTPYKTYpPHUN 1 MeTod MporHo3yBaHHA. OOrpyHTOBaHO
HayKOBY AYMKY IIOAO CYTHOCTi MO3UIIili AOMYCTUMOCTI I JOKA30BOCTi pe3yJibTaTiB MCUx0)i3ioIoriuHux
JOCTi)KeHb i3 3acTocyBaHHAM mnoJirpada, fAKi B CyYKyNHOCTi 3 IHIIMMU JaHUMH MOXYTb CJIyTyBaTH
[oKa3aMu y BiIKpUTOMY KpUMiHaJbHOMY IPOBa/I)KeHHi. ApryMeHTOBaHO HayKOBY MO3MUI[il0 CTOCOBHO TOTO,
110 OCHOBY AOCTOBipHOCTI cuxo®i3ioorivHux OOCigXeHb i3 3acTOCyBaHHAM noJjirpada GopmMyroTh Taki
CKJIQJOBi, K TOYHICTh i HailHiCTh. BOHM He € TOTOXHUMMU INOHATTAMU. KOXHe 3 HUX Mae€ IIeBHe 3MiCTOBe
HaBaHTaXXeHHs, sKe B CYKynHOCTi 3abesneuye BepudiKOBaHICTb pe3yJIbTaTiB AOCIiAXeHb, 3AiMICHEHUX
i3 3actrocyBaHHAM mnoJiirpaga. CBO€W UYeproid AOCTOBIPHICTh KOPEJIOEThCA 3 HAAIMHICTIO i TOYHICTIO
OTpUMaHMX iHGOpMalifHNX JaHUX 32 PAXyHOK SAKOCTi BUKOHAHUX AOCJi)XeHb NoJiirpadoJsioroM, nepenycim
y IATaHHI NPOBeeHHA Cy[0BOI Ncrnxo(di3ioioriuHol ekcrnepTusu i3 3acTocyBaHHAM moJiirpada. O3HaveHi
BHIIe CKJIAQJOBi 3a0e3MeuyloTh JOMYCTHUMICTh K BJIACTHUBICTh AOKa3y, L0 XapaKTepusye HOro 3 MOTJIANY
3aKOHHOCTi [xepesia GakTUYHUX JaHUX (Bimomocted, iHdopmariii), a TakoX crmocobiB OmepXKaHHsS Ta
dopwm 3akpimaeHHA GaKTUYHUX JaHUX. JJoka3 BU3HAIOTh JONYCTUMUM, AKIIO HOT0 OTPUMAHO B 3aKOHHOMY
nopAAKy. 3 OrJiAAy Ha Te, IO MPOBeAeHHA CymoBOl mcuxodiziosoriyHOl eKCcHepTHU3U i3 3aCTOCYBaHHAM
noJjiirpadga € BHOPAAKOBAaHOI iAJIBHICTIO, IO Mepefbadace AOTPUMAHHA BCiX IpolecyajJbHUX BUMOT,
OTpHMaHi pe3yJbTaTH I[iJIKOM MOXYTh MaTU CTaTyC MpollecyaJbHUX JOKa3iB

m KiouoBi ciioBa: moJtirpad; moJtirpadosioriss; crerfiaiicT-moirpadosior; ekcrnepT; creliaabHi 3HaHHST,
cynoBa ncuxodisiosioriyHa ekcrepTusa

15 Scientific Journal of the National Academy of Internal Affairs, 26(3)




Scientific Journal of the National Academy of Internal Affairs

UDC 343.98
DOI: 10.33270/01211203.16

Features of Investigation
of Murders Committed Using Firearms

Vlada O. Husieva®

Kharkiv National University of Internal Affairs
61080, 27 Landau Ave., Kharkiv, Ukraine

m Abstract. The purpose of the study is to determine the typical tactical tasks to be performed at the initial
stage of investigation of murders committed using firearms, and the specific features of their implementation,
based on the analysis of investigative and judicial practice, and studies of Ukrainian and foreign researchers.
Methodology. The general dialectical and special research methods are used to achieve this goal, in particular:
system analysis, comparative-legal, and system-structural methods. The scientific originality of the study lies
in the fact that based on the analysis of available studies in the outlined area, materials of investigative and
judicial practice, typical tactical tasks to be performed at the initial stage of the investigation of intentional
murders committed using firearms are considered. Conclusions. The position, according to which the activity
of investigating murders committed using firearms is characterised by a prominent level of complexity
because during their it is necessary to perform a set of tactical tasks is justified. It is emphasised that such
tasks include: establishing the identity of the victim, the nature of the event of a criminal offence, the place
and time of committing a criminal offence, the method of committing a criminal offence; examining the
crime weapon; establishing the identity of the criminal and the motives for committing a crime. It is stated
that tactical tasks depend on the current investigative situation, aimed at checking or refuting investigative
versions. The implementation of tactical tasks during the investigation is possible by conducting a complex of
investigative (search), secret investigative (search) and procedural actions, and separate measures to ensure
criminal proceedings. In the context of this study, the most effective actions that should be taken are proposed,

and some of their possibilities are identified

m Keywords: intentional murder; firearms; pre-trial investigation; criminal proceedings; tactical task

= Introduction

According to the crime rating compiled by the
Numbeo information portal, Ukraine ranks first
among European countries with the lowest security
index [1]. One of the factors that substantially af-
fect the Security Index should be considered the un-
declared war that continues in the East of Ukraine.
This factor is also associated with an increase in il-
legal flows of firearms, military supplies, explosives,
and explosive devices in Ukraine.

Firearms are a common tool that is used in the
commission of various types of criminal offences. Ac-
cording to statistical reports generated by the Prosecu-
tor General's Office of Ukraine in 2018, 508 criminal
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offences were committed using firearms, in 2019 —
388, and in 2020 - 395. A substantial place among
these indicators is occupied by intentional murder. In
particular, in 2018, 60 intentional murders were com-
mitted using firearms, in 2019 — 43, in 2020 - 57 [2].
Therewith, a substantial number of suicides and
negligent homicides are committed using firearms.
In this regard, Ukrainian and foreign research-
ers focus on the need to strengthen responsibility for
the illegal handling of weapons [3-5], and some of
them demonstrate that this is already a proven way
to reduce the crime rate [6]. American researchers
even formulate conclusions that in large cities of the
United States, where branches of the Association of
firearms dealers are located, the risk of killing an in-
timate partner is higher, and the presence of branch-
es of this association researchers define as a risk fac-
tor for increasing the number of murders [7].
Admittedly, there are studies in which re-
searchers do not find confirmation of the relationship
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between the liberalisation of gun legislation and the
level of homicides or other violent crimes [8], but
these are isolated cases.

Researchers from other countries also note the
presence of such problems. For example, in Sweden,
the number of homicides related to the use of firearms
and attempted murders is increasing. Because of this,
the police have difficulties in solving these crimes re-
lated to the use of firearms, so the level of trust in
the Swedish police and judicial system may decrease
among citizens [9]. Such consequences can also occur
in Ukraine, and this is unacceptable since the main cri-
terion for evaluating the effectiveness of police bodies
and divisions is the level of public confidence [10].

The above actualises the need for effective in-
vestigation of criminal proceedings initiated on the
facts of detection of corpses with gunshot wounds.
Notably, the process of investigating murders is
quite complicated, and those that are committed us-
ing firearms are even more complex, because a list of
circumstances is subject to clarification, and a num-
ber of difficult tactical tasks are conducted both at
the initial stage of the investigation and in the future.

Among the latest studies aimed at clarifying
the specific features of the investigation of mur-
ders committed using firearms, it is necessary to
highlight the methodological recommendations for
practitioners developed by V.S. Bondar, in which
the researcher provided a criminal-legal description
of such crimes, determined the circumstances to
be established, typical investigative situations and
corresponding investigative versions, the tactics
of conducting individual investigative (search) ac-
tions, and the specific features of the appointment
of forensic examinations [11].

A comprehensive study of the methodology
for investigating intentional murders committed in
a way that is threatening to the lives of a substantial
number of persons was conducted by V.V. Nevhad.
In this work, it is emphasised that depending on the
crime weapon in the investigated group of murders,
it is necessary to distinguish those committed using
firearms [12]. Aspects of the problem related to fire-
arms in the process of homicide investigation were
investigated by V.O. Yaremchuk [13].

Thus, intentional murders committed using
firearms are quite common, but the studies of typi-
cal tactical tasks to be performed at the initial stage
of their investigation have not been conducted by
Ukrainian and foreign researchers, which deter-
mines the relevance of the problem raised.

The purpose of the study is to determine, based
on the analysis of investigative and judicial practice,
and studies of Ukrainian and foreign researchers, typ-
ical tactical tasks of the initial stage of investigation
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of murders committed using firearms. The following
tasks were identified to achieve the stated objective:
— outline the typical tactical tasks to be per-
formed at the initial stage of investigating murders
committed using firearms;
—consideringtactical tasks, examinethespecificfea-
tures of their implementation during the investigation.

The scientific originality of the study is the
consideration of materials of investigative and ju-
dicial practice and typical tactical tasks to be per-
formed at the initial stage of investigation of mur-
ders committed using firearms based on the analysis
of studies of Ukrainian and foreign researchers.

In accordance with the tactical tasks, the most
optimal ways of their implementation are outlined, in
particular, investigative (search) actions that should
be conducted are identified, and the possibilities of
individual forensic examinations are highlighted.

= Results and Discussion

The ultimate goal of pre-trial investigation in the
criminal procedural aspect can be defined as the ful-
filment of the tasks of criminal proceedings. In the
forensic aspect, this is the establishment of objec-
tive truth by implementing a set of intermediate and
strategic tactical tasks.

Tactical tasks that are subject to implemen-
tation are determined by the investigative situation
that has formed at a certain stage of the investiga-
tion and the investigative versions that are subject
to verification. The need to formulate tactical tasks
is justified by the fact that they allow you to plan an
investigation, choose a set of investigative (search),
secret investigative (search) and procedural actions,
tactical operations, etc., which should be conducted
to process the suggested investigative versions.

Researchers classify tactical tasks according to
various criteria. The study supports the position of
B.M. Shevchuk, who, based on the stages of criminal
proceedings, identified tactical tasks of pre-trial in-
vestigation, judicial proceedings, and tactical tasks
that need to be completed before the start of pre-trial
investigation. Among the tactical tasks of pre-trial in-
vestigation, the researcher identified the following:

— establishing the nature of the event of a criminal
offence;

— establishing the place and time of commission
of a criminal offence;

— establishing the method of committing and con-
cealing of a criminal offence;

— establishing the subject of criminal encroach-
ment;

— establishing the motives for committing a crime;

— identification of the criminal;

— identification of the victim(s);
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— establishing the victim's provocative behaviour;

— checking the victim's connections;

— identification of accomplices of the crime;

— detaining a criminal at the crime scene;

— searching for a person who fled the scene and is
hiding from the investigation;

— checking the suspect's alibi;

— identification of witnesses;

— checking the incrimination (self-immolation);

— neutralisation of opposition to the investiga-
tion by interested parties;

— investigation of the suspect's identity;

— ensuring the protection of evidence;

— ensuring the protection of the victim and wit-
nesses;

— establishing the causes and conditions that
contributed to the commission of the crime, taking
measures to eliminate them [14].

Given the position of V.M. Shevchuk, it is pro-
posed to consider in detail the typical tactical tasks to
be performed at the initial stage of the investigation
in case of detection of a corpse with a gunshot wound,
and the specific features of their implementation.

Notably, in the event of receiving a message
about the discovery of a corpse, the investigator is
charged with the duty to ensure the presence at the
scene of the incident of a forensic medical expert,
with whose involvement the body will be examined.
In addition, depending on the place of detection of
the corpse, the issue of involving a cynologist with
a service dog should be resolved. Analysis of in-
vestigative practice shows that if a body is found
in apartments of multi-storey buildings located in
large cities, the involvement of a service dog is inef-
fective. In other cases, if the murder was committed
recently and there is reason to believe that smell
traces could have remained at the scene, its use is
appropriate. This is due to the fact that the cynol-
ogist with the service dog can assist in identifying
and selecting smell traces, which can later be sent
for forensic-odorological examination. In addition,
a cynologist with a service dog help in finding the
criminal in hot pursuit.

When determining the subjects that should
be involved in the inspection and what determines
the success and timeliness of certain tactical tasks,
the commission of murder using firearms is the ba-
sis for attracting a written (as an exception — oral
with subsequent registration in writing) request of
the head of the pre-trial investigation body or a
person performing their duties, a specialised mo-
bile laboratory of the expert service of the Ministry
of Internal Affairs. The decision on the expediency
of attracting a specialised mobile laboratory to take
part in the inspection of the scene of an accident is

Scientific Journal of the National Academy of Internal Affairs, 26(3)

made by the management of the relevant division of
the expert service of the Ministry of Internal Affairs
together with the management of pre-trial inves-
tigation bodies, depending on the category of the
crime committed, objective circumstances and the
need to apply appropriate special knowledge [15].
The need to attract specialists to take part in the
review is due to the fact that the further course of
the investigation depends on the thoroughness and
correctness of its implementation.

The first tactical task to be performed is to es-
tablish the identity of the victim because this will be
directly related to the motives for committing mur-
der or the reasons for committing suicide, that is,
establishing the nature of the event that occurred,
etc. Establishing the identity of the victim involves
not only the investigation of their personal data
but also the type of occupation, lifestyle, material
standard of living, etc.

Establishing the identity of the deceased, in
particular, their profession is associated with the
requirement to provide a preliminary legal quali-
fication of the act that occurred, because it is the
preliminary legal qualification of a criminal offence
with the indication of the article (part of the arti-
cle) of the Law of Ukraine On criminal liability that
is entered in the Unified Register of Pre-Trial In-
vestigations [16]. For example, if the victim is an
employee of a law enforcement agency or a jour-
nalist, the investigator must decide on the need to
exercise legal qualification under Art. 348 or 348-1
of the Criminal Code of Ukraine, respectively. These
criminal offences are also often committed using
firearms [17; 18], but researchers have not yet con-
ducted a separate investigation of tactical tasks to
be performed during such an investigation, which
actualises the problems raised in the study.

Another tactical task is related to “identifying
the victim” — establishing the nature of the event of
a criminal offence, that is, murder, intentional or
negligent, or suicide. By completing this task, which
is quite complex, a preliminary legal qualification of
the event will be provided.

For the final and correct qualification of the
event that resulted in the violent death of a per-
son, as intentional murder, as O. Peresada rightly
notes, it is necessary to determine in detail all the
circumstances that constitute the relevant crime.
The object of encroachment of intentional murder is
always the life of another person, but the object of
encroachment of suicide is one's own life. The sub-
ject-object composition of the accident event is ex-
clusively random due to the coincidence of factual
circumstances, which may partially coincide or not
coincide with the corresponding qualification signs
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of intentional murder. On the objective side, the
circumstances of intentional murder, suicide, and
accident can be similar and have a lot in common.
However, it will be essential to establish a causal re-
lationship between the act and the consequences. If
there is no such connection, it can be argued that an
accident occurred. If there is a causal relationship,
then the subjective side of the event, namely the
presence and form of guilt of the person, requires
increased attention. Intentional murder is always
characterised by the intent to deprive a person of
life. If the guilty person did not have a correspond-
ing intention and did not even realise the possibility
of such consequences, the act should be qualified
under other articles of the Criminal Code of Ukraine,
depending on other circumstances (for example,
Art. 119 “Negligent homicide”, etc.). If the subject of
the act and the injured person coincide (in the case
of suicide or negligent death), the qualification of
the act as intentional murder can be excluded [19].

Determining the nature of the event of a crim-
inal offence begins with an inspection of the scene of
the incident. It is proposed to outline the circumstanc-
es that indicate the commission of suicide and can be
identified during this investigative (search) action.

Suicide may be indicated by the presence of a
suicide note at the place where the body was found.
Admittedly, the discovery of only this fact should not
be immediately perceived as an indisputable argu-
ment indicating the commission of suicide, because
if the murder was a contract killing and the organ-
iser was interested in staging a suicide, then forging
such a note is possible. In this regard, the discovery
of the note should not be defined as a circumstance
that allows the investigation to be taken lightly.
The pre-trial investigation, even in the case of es-
tablishing the fact of suicide, must be complete and
impartial, and the investigator must conduct a set
of actions aimed at establishing the objective truth.

The presence at the scene of an accident of
firearms, shell casings and bullets that are in close
proximity to the victim's body, or in the hands (if
this refers to a weapon) or in the body (meaning a
bullet) may also indicate that the person commit-
ted suicide.

Refutation of the version of suicide can occur
during the examination of the corpse and forensic
medical examination, during which grounds will
be obtained to believe that it is impossible to inde-
pendently cause bodily injuries [20]. The presence
of other injuries, the nature of which may indicate
a struggle, and the disturbed environment at the
scene of the incident give grounds to put forward a
version of committing violence against the victim or
countering violence against them.

The absence of weapons, shell casings, cash,
securities, or other valuable items at the scene may
indicate that a person was murdered.

It is necessary to search for biological traces,
in particular, saliva, blood, cells with nuclei, and
fingerprints or bootprints to refute or confirm the
presence of unauthorised persons at the scene. If
weapons and shell casings are found at the site, col-
lecting of biological material from them should not
be done, it is correct to send it directly for research
to cytologists or geneticists to conduct appropri-
ate examinations. It is mandatory to discharge the
weapon and put it on the safety catch before pack-
ing it, in compliance with appropriate measures to
prevent contact interaction with members of the
investigative task force. Packaging of objects that
will be sent to experts for forensic examinations to
identify and examine biological material should be
conducted in paper envelopes or boxes, ensuring
their internal fixation.

It is necessary to focus on the mandatory pho-
to recording of the corpse and the scene of the inci-
dent, which will reproduce not only the surrounding
environment but also the detected traces, in particu-
lar, traces of the bottom of shoes, fingerprints, etc.
After that, corpse examination can be started.

If at the time of the beginning of the examina-
tion of the corpse, the identity of the victim was not
established, then the inspection report indicates in-
formation about their approximate age, focuses on
a detailed description of the special signs found on
their body. In this case, a set of measures should be
implemented aimed at establishing the identity of
the victim - the identity of an unidentified corpse.

Examination of the corpse with a detailed re-
flection of the relevant data in the protocol of the
investigative action will allow performing a tactical
task to establish the place and time of committing
a criminal offence in the future. Body temperature,
the nature of cadaveric phenomena give grounds for
forensic medical experts to determine the time of
death and the period of time during which the vic-
tim was alive after getting gunshot wounds. Accord-
ing to the nature of cadaveric phenomena and based
on the results of the examination of the corpse, a
forensic medical expert can give an opinion on the
movement of the corpse or a change in its position.

Having detected the presence of gunshot in-
juries, during the examination, it is attempted to
determine their nature, entrance and exit holes, es-
tablish the number of wounds, whether they corre-
spond to each other's localisation on clothing and
the human body, and take measures to preserve ad-
ditional factors of the shots. For this purpose, it is
advisable to cover the place with gunshot damage to
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clothing with gauze or cloth. On the body, wounds
can be covered with the same materials, receding
a certain distance from the edges. These areas are
covered with an adhesive film, which is then exam-
ined simultaneously with the objects. However, in
the opinion of L. Golubovych, V. Olkhovskyi, and
O. Gerasymenko, fine hairspray is the best option
to use. It can cover substantial surfaces of various
shapes, dries quickly, does not affect the results of
further studies of traces, and does not change its
physical and chemical composition [21].

Examination of the corpse ends with taking
measures to preserve the original appearance of
gunshot wounds. If they are not treated with the
products mentioned above, then they must be cov-
ered with wet gauze or cotton wool. Certain pre-
cautions are taken to preserve additional factors of
the shot in the hands of the victim, mainly, if there
is a suspicion that they were shooting. In such cas-
es, the hands may contain soot residues, individual
dust particles, or traces of them in the form of minor
damage. These areas of the body are treated with
hairspray or covered with an adhesive film. Rubber
gloves are worn on the hands [21]. The adoption of
such measures is due to the need for further collec-
tion of samples to send them for forensic examina-
tion of materials, substances, and products to iden-
tify traces of powder combustion products.

When examining the scene of an accident, it
is necessary to consider the presence of video sur-
veillance cameras at the place of discovery of the
body and near it, which will also allow for deter-
mining the time of committing a criminal offence
and getting information about persons involved in
the commission of a criminal law violation.

The search for eyewitnesses to the commis-
sion of a criminal offence or persons who may be
aware of information of operational interest should
also take place during the first visit to the scene of
the incident because the timeliness of search and
investigative actions is a guarantee of ensuring a
quick and effective investigation.

Establishing the method of committing a
criminal offence is also important during the inves-
tigation because it refers to the circumstances to be
clarified. Knowledge of the method of committing
a crime can be considered as a method of practi-
cal activity, one of the ways to establish the truth
in a certain case, the investigation of which can
last from establishing the method of committing a
crime to its disclosure.

The fundamental possibility for this arises
due to the fact that each method of committing a
crime leaves only its inherent consequences. Ex-
amining such consequences, the investigator at the
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stage of detection and investigation of the crime
can build an imaginary model of what happened,
put forward a version about the method used, and
sometimes a version about the identity of the crimi-
nal. The method of committing crimes is an element
of not only intentional but also negligent crimes.
Since both intentional and negligent behaviour is
an activity of a person, it also leads to certain con-
sequences and causes corresponding changes in the
environment, leaving behind traces with which the
event can be investigated [22].

In the structure of methods of committing
criminal offences, criminologists distinguish the
preparation, direct commission, and concealment of
a crime. The study shares the position that hom-
icides committed using firearms are preceded by
careful preparation [23]. This position is also jus-
tified by the materials of investigative and judicial
practice, but simultaneously, preparation is availa-
ble only in the case of intentional murder.

Preparation for the commission of intention-
al murder using firearms mainly consists in finding
the murder weapon - firearms and ammunition for
it, choosing the time and place of commission of a
criminal offence, etc.

When determining the methods of perform-
ing this tactical task, it is advisable to focus on the
importance of forensic examinations, in particular,
complex ones. The most important condition for the
successful implementation of a comprehensive ex-
pert examination, states I. Syvodied, is a high-quali-
ty and timely preparation of research objects. These
objects must be collected during the inspection of
the scene and other initial investigative actions.
Therewith, it is necessary to ensure the provision
of objects suitable for complex, rather than separate
examination [24]. When assigning comprehensive
examinations, it is necessary to be aware that the
areas of knowledge that will be used for conducting
research should be related.

An important role in the implementation of
this tactical task is played by a comprehensive fo-
rensic ballistic and medical examination (the analy-
sis of traces of a firearm shot that caused the injury
(death) of a person).

The objects of complex forensic medical and
ballistic examination are firearms, their parts, ele-
ments of ammunition equipment; gunshot injuries
and layers on the body, clothing, shoes of the victim,
or elements of the material situation of the scene
of the accident; case materials containing informa-
tion about the circumstances of the use of weapons
and ammunition. The main task of complex forensic
medical and ballistic examinations is aimed at es-
tablishing the circumstances of the use of firearms
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and a certain type of ammunition that caused injury
or death of a person, which can be formulated in the
following questions: what was the relative location
of the weapon and the victim during the shot; is
it technically possible to perform a shot from the
provided weapon by the victim themselves to cause
injuries; what cartridge belongs to the projectile
located in the victim's body; from what distance
was the shot made; are the indications of citizen N.
regarding the circumstances of the shot from the
standpoint of special knowledge? [25].

These expert studies are quite complex and
therefore are lengthy in time. Notably, now forensic
medicine is actively implementing the latest com-
puter technologies in practical work. The creation
and use of 3D models greatly facilitate the interac-
tion of forensic experts with law enforcement agen-
cies, increase accuracy, and provide an opportunity
to clearly illustrate expert opinions, which is ex-
tremely important for people with non-medical ed-
ucation [26]. In addition, three-dimensional mod-
els allow seeing in which parts of the bullet origin
channel both the main and additional shot factors
are present [27].

Without focusing on a thorough breakdown
of the method of committing intentional murder us-
ing firearms, this is a complex issue, and therefore
should be the subject of a separate study.

When performing tasks related to the exam-
ination of the weapon of crime, standard firearms
can be used during the commission of a murder.
There are also cases, states V. Yaremchuk, of the use
of homemade, reconstructed, and atypical weapons.
Firearms research during homicide Investigations
is conducted in several ways. The investigator, to-
gether with a specialist in forensic ballistics, when
conducting such investigative (search) actions as
an inspection of the scene of an accident, search,
and an investigative experiment, conduct an in-
spection of firearms, traces of their action, and the
circumstances of their use. In the future, a number
of forensic examinations are appointed, the central
place among which is occupied by the examination
of weapons, traces, and circumstances of their use.
Complex examinations can be appointed for the
analysis of firearms. The effectiveness of the expert
examination depends on the correct questions asked
to the expert. For assistance in formulating ques-
tions for the expert, the investigator can contact
specialists in forensic ballistics [13].

The group affiliation of the model of the
weapon from which the shot was fired, in case of
its absence at the scene, can be established by the
type of cartridge used, the shape, size, location, and
nature of the reflection of traces on the cartridge
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case, the direction, angle of inclination, the num-
ber of rifling, the width of their fields, the calibre
of the barrel, the degree of its wear, the state of
the barrel bore, reflected in the traces on the shot
bullet. Individual identification is conducted using
an expert experiment. From the detected weapon,
a shot is fired at a special bullet trap. At the stage
of comparative research, the characteristics of ex-
perimental bullets and shell casings, and those sub-
mitted for research, are compared. Comparative
microscopes, combining photographic images, etc.
can be used [28].

Regarding the analysis of traces of firearms, the
study shares the position of researchers who claim
that it is a precise and time-consuming task, the re-
sults of which can later play a key role as a source of
evidence [28]. In this regard, one of the main tasks
at the scene of an accident is to identify traces of fire-
arms, their correct removal and the appointment of
a forensic ballistic examination in relation to them.

Establishing the identity of the criminal and
the motives for committing a crime should take
place not only by examining ideal traces but also
material ones. The key to the success of this task
is a detailed and careful inspection of the scene of
the accident, during which the detection, correct re-
moval, proper packaging and preservation in appro-
priate conditions of traces of biological origin left at
the scene by the criminal must be ensured.

The most reliable way to identify biological
traces is through molecular genetic investigation.
During the investigation of intentional murders, hu-
man cells with nuclei from which it is possible to
isolate DNA can be found in traces of blood, saliva,
semen, hair, and epithelial lobules, including parts
of organs and tissues of corpses. In case of detec-
tion, seizure, and storage of objects of biological
origin during the inspection of the scene of an ac-
cident and other investigative (search) actions, the
investigator, prosecutor, specialists, and all other
participants must adhere to measures aimed at pre-
venting the destruction or contamination of traces.
Selective analysis of criminal proceedings on inten-
tional murders, and materials of molecular genetic
examinations, conducted by R.L. Stepaniuk, gave
grounds for the researcher to conclude that cases
of DNA damage during the extraction of traces, and
their contamination are common. Subsequently,
this leads to the inability to complete the task of
identifying a person based on genetic characteris-
tics. According to the researcher, in about 23% of
cases, objects that did not contain DNA or degraded
molecules were submitted for examination, and in
16% — they contained mixed DNA from more than
two people. This situation develops due to mistakes
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made by investigators at the stage of collecting trac-
es of biological origin in cases of intentional mur-
der [29]. In this regard, the need to improve the
professional competence of investigators and foren-
sic inspectors in relation to actions at the scene of
an accident related to the detection and seizure of
biological traces is actualised.

Fingerprint examination also plays a substan-
tial role in establishing the identity of the criminal.
This examination, as before, remains the most com-
mon type of special investigation, due to the fact
that fingerprints are a “conventional component” of
the scene of an accident for various types of crimes.
In addition, they are a source of valuable forensic
information, in particular, about the person who
left them, the time and features of the mechanism
of trace formation (certain circumstances of a crim-
inal event, and anatomical and functional features
of a certain person) [30].

In the case of detection and collection of
smell traces at the scene of the incident, a foren-
sic odorological examination can be assigned for
the identification of a possible criminal. If there is
a video recording from the scene of the incident,
which shows the criminal's face in the proper qual-
ity and appropriate angle, the investigator should
appoint a forensic portrait examination. The need
to appoint forensic examinations is due to the fact
that based on the results of their conduct, an ex-
pert opinion will be obtained, which is a procedural
source of evidence.

A non-procedural method of identity identifi-
cation is the use of Open source intelligence (OSI-
NT) technologies - intelligence based on the anal-
ysis of open sources of information, and HUMINT
(human intelligence).

OSINT is a form of the process of intelligence
collection management, which involves their
search and selection from public publicly availa-
ble sources, obtaining and analysing information,
forming an intelligence document for making an
appropriate decision [31]. HUMINT technologies
include: social media monitoring, surveys, and so-
cial engineering. These technologies are now being
actively implemented in the field of investigation
of criminal offences.

Establishing the motives of the criminal's
identity takes place by conducting interrogations
of the suspect and witnesses. If there is voluntary
consent from the suspect, a polygraph can be used
against them, in particular, during a forensic psychi-
atric examination or psychophysiological study. The
analysis of the state of mind at the time of commit-
ting a crime should be conducted by specialists, it is
possible during a forensic psychiatric examination.
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Thus, the choice of certain investigative and
procedural actions that are appropriate to conduct
to perform a specific tactical task depends on the
existing investigative situation, and the decision to
conduct them can be made only if the possibility of
achieving the intended result is recognised.

= Conclusions

The conducted study provided an opportunity to
formulate the following conclusions:

1. Investigation of murders committed using
firearms is characterised by a high level of com-
plexity because a substantial number of tactical
tasks are subject to execution, and a wide range
of circumstances are subject to clarification. Tac-
tical tasks to be performed at the initial stage of
investigation of murders of this type include: es-
tablishing the identity of the victim; establishing
the nature of the event of a criminal offence; es-
tablishing the place and time of the commission
of a criminal offence; establishing the method
of committing a criminal offence; investigating
the crime weapon; establishing the identity of
the criminal and the motives for committing the
crime. The implementation of these tactical tasks
is possible through the joint activities of various
subjects, including carriers of special knowledge.

2. Identification of the victim occurs mainly
during the inspection of the scene and the corpse.
The need to immediately complete this task is due to
the need to ensure the implementation of the correct
legal qualification of the event that occurred, and
therefore the choice of the appropriateresearch area.

3. Establishing the nature of the event of a
criminal offence in the context of the conducted
research involves solving the question “what hap-
pened?”: was the intentional murder, negligent
homicide, or suicide commited. The commission of
a certain act can be confirmed by certain circum-
stances that are identified during the inspection,
based on the results of investigative actions or rel-
evant forensic examinations.

4. Establishing the place and time of commit-
ting a criminal offence is possible by identifying eye-
witnesses or witnesses of a criminal offence, investi-
gating video recordings of surveillance cameras that
conducted continuous video recording, or appointing
forensic examinations. In the process of investigating
intentional murders committed using firearms, the
time of committing a criminal offence can be deter-
mined by conducting a forensic medical examination,
because it is often connected with the moment of
death. The place of murder, according to the results of
the analysis of investigative and judicial practice, of-
ten coincides with the place of discovery of the body.
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5. Establishing the method of committing
a criminal offence in the context of this study is
not considered in detail, since this subject is quite
complex and requires a separate thorough analy-
sis. It is emphasised that the proven technique of
investigation of the method of committing a crim-
inal offence is the appointment of comprehensive
forensic examinations.

6. The examination of the murder weapon
requires the involvement of appropriate specialists.
Forensic ballistics examinations should be con-
sidered the most effective method. A substantial
number of murders are committed using firearms
that are in illegal circulation, which complicates
the investigation process and requires appropriate
measures to be taken by law enforcement agencies
to prevent their distribution and withdrawal from
free circulation.

7. Establishing the identity of the criminal
and the motives for committing a crime is one of the
most difficult tasks, the implementation of which be-
gins from the moment of conducting a primary inves-
tigative (search) action — examining the scene of the
incident and the corpse. The effective and thorough in-
spection ensures the identification of various types of
traces, which, according to the results of a competent
examination, can acquire the status of evidence. Direct
identification of the criminal is possible during molec-
ular genetic, fingerprint, and portrait examinations,
and it can also be conducted in a non-procedural form.

This study attempts to determine the typical
tactical tasks to be performed at the initial stage of
the investigation of murders committed using fire-
arms and the most optimal ways to implement them.
Since this issue is extremely relevant in Ukraine, it
requires further thorough research.
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Husieva

Oco6nuBocTi po3cnipyBaHHA B6UBCTB,
BUMHEHMX i3 3acTOCyBaHHAM BOrHenanbHoi 36poi

Bnapa OnekcaHAapiBHa NyceBa

XapkiBChKMI HalliOHAJIbHUI YHiBepCUTET BHYTPIILIHIX ClIpaB
61080, npoc. JIpBa JlaHaay, 27, M. XapkiB YKpaiHa

m AHoTanisA. MeTa OOCJIiIXeHHs — Ha MiACTaBi aHaJi3y CJIi4oi Ta CyJOBOI MPAKTUKHU, a TAKOX HAYKOBUX
mpanb yKpalHChKUX I 1HO3eMHUX BYEHHUX BU3HAUWMTU TUMNOBI TaKTHUYHiI 3aBAaHHA, MO0 MiAJIATalTh
BHKOHAHHIO Ha MOYaTKOBOMY eTalli po3CJigyBaHHS BOUBCTB, BUMHEHUX i3 3aCTOCYBAaHHAM BOTHeNaJbHOI

OiaJIeKTUYHUN MeTOJ, a TaKOX CIelliaJibHi MeTOAW AOCJIiXeHH:dA, 30KpeMa: MeTOJ CUCTEMHOIr'0 aHasi3y,
MOPiBHAJIBHO -TIPAaBOBUI, CUCTEMHO-CTPYKTypHHI. HaykoBa HOBM3Ha AOCJIi)KeHHA MOJIATaE B TOMY, III0 Ha
MmificTaBi aHaJIi3y HasABHUX HayKOBUX IIpallb 3a OKpeCcJIeHUM HamnpAMOM JOCTi[JXXeHHs, a TaKOX MaTepiajiB
cjaifdol Ta CyOBO1 MPaKTUKU PO3TJIAHYTO THUIOBI TAaKTUYHI 3aBAaHHA, IO MigJIATal0Th BUKOHAHHIO Ha
MOYaTKOBOMY eTami po3CjigyBaHHA YMHCHUX BOUBCTB, BUMHEHUX i3 3aCTOCYBaHHSAM BOTHeNaJsIbHOI 30poi.
BucHoBku. OGIpYHTOBAHO MO3UIIi0, 3TiAHO 3 AKOKI JiAJBHICTh MO0 PO3CJiAyBaHHS BOMBCTB, BUMHEHUX
i3 3acToCyBaHHAM BOTHeMNaJIbHOI 30pO0i, BUPI3HAETHCA BHUCOKMM piBHEM CKJIAJHOCTiI, aaxe MiJ dYac ix
po3ciigyBaHHA HeOOXiJHO BUKOHATHU KOMILJIEKC TaKTUYHUX 3aBAaHb. AKIIEHTOBaHO, 110 10 TaKUX 3aBJaHb
HaJieXxaTh: BCTAHOBJIEHHA 0COOM MOTEPIIiJIOro, XapakTepy MoAil KpUMiHaJIbHOTO IPaBONOPYIIeHHs, MicLiA Ta
Yacy BUMHEHHA KPHUMiHAJIbHOTO MPaBOMOPYIIeHH:A, c1oco0y BUMHEHHA KPUMiHAJbHOT'O MPAaBONOPYIIEeHHS;
OOCJTiIKeHHA 3HapAnAA 3JI0YMHY; BCTAHOBJIEHHA OCOOM 3JIOYMHILA Ta MOTUBIB BUMHEHHS 3JIOUUHY.
KoHcTaToBaHO, IO TaKTU4YHI 3aBOaHHA 3aJjieXxaTh Bif CJIiguol cuUTyallii, AKa cKJjajacs, CIpAMOBaHiI Ha
NepeBipKy 4M CHPOCTyBaHHA CJIiA4MX Bepciii. Peasizamia TakTUYHMX 3 aBAaHb MiJ 4Yac pO3CJIiAyBaHHA
MO’JIMBA IIJIAXOM IMPOBEIEHHS KOMILIEKCY CJiqunx (pO3IMIYKOBUX), HETJIACHUX CJAYUX (PO3IIyKOBUX) i
npoIlecyaJbHUX [ill, a TAKOX OKpPeMUX 3ax0/liB 3abe3neueHHsA KPUMiHAJIbHOTO MPOBAagXeHHA. ¥ KOHTEKCTi
LBOT'O AOCJIi/I)KeHHA 3alpONOHOBaHO HatleeKTUBHIIII [il, AKi CJIig 3AiiICHIOBAaTH, a TAaKOX BH3HAaUYeHO OesAKi
1XHi MOXJIUBOCTiB

m KiouoBi ciioBa: ymrucHe BOMBCTBO; BOTHemasIbHa 30poOs; [JOCYJOBE pO3CJIiAyBaHHS, KpUMiHaJIbHE
MPOBa XKEHHs; TAKTUYHE 3aBAaHHSI
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m Abstract. The purpose of the study is to investigate relevant issues of examination of computer equipment
and software products during the investigation of crimes in the field of use of electronic computing
machines (computers), systems, computer networks, and telecommunication networks. General and special
scientific methods are used to achieve this goal. In particular, the method of analysis, system-structural, and
statistical methods provided an opportunity to examine the place of the expertise of computer equipment
and software products in the system of forensic examinations, and identify its tasks and varieties. The main
subtypes of forensic expertise of computer equipment and software products are identified: an examination
of computer equipment, software products, information, and information-computer research. The basic
rules and requirements for the formation of questions for the forensic expert are proposed, an approximate
list of issues that can be resolved during the research, and typical mistakes made by the initiators of
conducting examinations of computer equipment and software products are highlighted. It is established
that forensic examination of computer equipment and software products is a type of computer-technical
forensic examinations that belongs to the class of engineering and technical forensic examinations and
is internally divided into three subtypes. The basic requirements and rules for formulating questions for
solving them within the framework of expertise of computer equipment and software products have been
developed. Typical errors in the appointment of forensic examinations of computer equipment and software
products are identified
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= Introduction

The active introduction of computer equipment and
computer technologies in the official activities of
state bodies and private organisations is accompa-
nied by the spread of a range of criminal offences
related to their use.

Tens of thousands of criminal offences are
committed annually in the world using computer
technologies, software tools and other technological
equipment. According to the authoritative American
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company McAfee, specialising in computer secu-
rity, and the Centre for Strategic and International
Studies (CSIS), illegal interference in the operation
of electronic computing machines (computers), sys-
tems and computer and telecommunications net-
works during 2020 cost the world economy over a
trillion dollars, or 820 billion euros. Compared to
2018, researchers report an increase of 50 per cent.
One of the factors that contributed to the increase in
the number of cybercrimes is that a substantial num-
ber of employees this year switched to remote work
due to the pandemic caused by the spread of the
SARS-CoV-2 coronavirus (COVID-2019), and have
remote access to working computer systems [1].

The process of investigating criminal offences
in this area often involves masking the illegal ac-
tions of offenders and other related persons. As el-
ements of disguise, they use changing the virtual
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addresses of personal computers, using dynamic IP
addresses, changing the identification data of indi-
vidual elements of computer systems, committing
criminal offences through remote control of techni-
cal means, etc.

Such types of criminal offences are latent in
nature, they leave a limited number of traces that
are difficult to detect, fix, and collect. These cir-
cumstances make it necessary to use modern special
knowledge in the field of computer and information
technologies for the purpose of investigating crim-
inal offences in the field of using electronic com-
puting machines (computers), systems, computer
networks and telecommunication networks. In the
vast majority of cases, the appointment and conduct
of computer-technical forensic examinations is a
necessary condition for an effective investigation of
criminal proceedings.

Problematic aspects related to countering,
identifying, using special knowledge, and investigat-
ing crimes in the field of using electronic computing
machines (computers), systems, and computer and
telecommunication networks were investigated by
such researchers as: V.V. Areshonkov, V.M. Ata-
manchuk, V.M. Butuzov, A.A. Vozniuk, V.G. Hon-
charenko, I.V. Hora, M.V. Hutsaliuk, A.V. Ish-
chenko, O.V. Kopan, O.V. Kravchuk, S.A. Kuzmin,
V.I. Osadchyi, M.A. Pogoretskyi, A.A. Sakovskyi,
Ye.D. Skulysh, O.A. Fedotov, V.G. Khakhanovskyi,
D.M. Tsekhan, S.S. Cherniavskyi, Yu.M Chor-
nous, V.P. Shelomentsev, M.G. Shcherbakivskyi,
O.M. Yurchenko, and others.

Notably, today there is a lack of thorough re-
search on theoretical and practical issues related to
using modern information technologies directly in fo-
rensic expertise during computer-technical forensic
examinations, the definition of their tasks and objects.

The purpose of the study is to conduct a sys-
tematic analysis of the features of the appointment
of forensic examinations of computer equipment
and software products in the investigation of crimes
with the use of electronic computing machines
(computers), systems, computer and telecommu-
nication networks. The following tasks were set to
achieve this goal:

1) determine the place of examinations of com-
puter equipment and software products in the sys-
tem of forensic examinations, outline its varieties;

2) develop rules and requirements for the formu-
lation of questions for a forensic expert when ap-
pointing an expert examination of computer equip-
ment and software products;

3) identify typical errors in the appointment of
forensic examinations of computer equipment and
software products.

The main subtypes of forensic expertise of
computer equipment and software products are
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identified: an examination of computer equipment,
software products, and information-computer re-
search. The basic rules and requirements for the
formation of questions for the forensic expert are
proposed, an approximate list of issues that can be
solved within the framework of the study, and typ-
ical mistakes made by the initiators of conducting
examinations of computer equipment and software
products are highlighted.

= Results and Discussion

Investigation into the use of electronic computing
machines (computers), systems, and computer and
telecommunication networks is the process of inves-
tigating, analysing, and recovering critical forensic
digital data from networks involved in an attack.
This can be the Internet and (or) a local network —
to identify the authors of digital crimes and their
true intentions.

Investigators of this category of criminal of-
fences must be computer science experts who under-
stand not only software, file and operating systems
but also how networks and equipment work. They
need to be sufficiently knowledgeable to determine
how these components interact, form a complete
picture of what happened, why it happened, when
it happened, who exactly committed the crime, and
how victims can further protect themselves from
these types of cyber threats [2].

One of the most effective and, undoubtedly,
decisive means (sources of evidence) in the inves-
tigation of such crimes is the examination of com-
puter equipment and software products, which is
actively used by law enforcement agencies in dif-
ferent countries.

To effectively use the capabilities of forensic
examination of computer equipment and software
products during the investigation of criminal of-
fences, it is necessary, not only to have information
about the possibility of solving a range of issues
(which is also important) but also about its place in
the system of forensic examinations.

In Ukraine, the implementation of forensic ex-
pert activities for conducting forensic examinations
and expert research is regulated by the Constitution
of Ukraine, the Law of Ukraine “On forensic exper-
tise”, and other regulatory acts. Art. 1 of this Law
states that forensic examination is a study based on
special knowledge in the field of science, technolo-
gy, art, crafts, etc. of objects, phenomena, and pro-
cesses to provide an opinion on issues that are or
will be the subject of judicial proceedings [3].

According to paragraph 1.2.2 of the Instruction
on the appointment and conduct of forensic exam-
inations and expert examinations, approved by the
order of the Ministry of Justice of Ukraine of Octo-
ber 8, 1998, No. 53/5, the examination of computer
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equipment and software products belongs to the class
of forensic engineering-technical examinations [4].

Notably, another regulatory document, name-
ly the Regulation on the Central Expert Qualifica-
tion Commission under the Ministry of Justice of
Ukraine and the certification of forensic experts,
approved by the order of the Ministry of Justice of
Ukraine No. 301/5 of March 3, 2015, defines the
indices of expert specialities. In accordance with the
provisions of this document, index 10.9 “Examina-
tion of computer equipment and software products”
is defined, which is classified as a type of comput-
er-technical forensic examinations [5].

Thus, according to the results of the analy-
sis of regulatory documents, it is concluded that the
forensic examination of computer equipment and
software products is a type of computer-technical
forensic examinations, which belongs to the class of
engineering-technical forensic examinations.

In recent years, new ways of committing
crimes in the field of using electronic computing
machines (computers), systems, computer net-
works and telecommunication networks have be-
come widespread, among which the following can
be distinguished: the use of so-called ransomware
programmes, through which attackers encode data
and demand a ransom for their decoding, phishing
and DoS attacks, theft of email accounts, the use
of spyware, and the theft of cryptocurrencies, both
through unauthorised access to virtual client wallets
and through online interception of payments, etc.

The legal basis for conducting a forensic ex-
amination of computer equipment and software
products is the decision of the investigator (pros-
ecutor, detective), issued based on Art. 243 of the
Criminal Procedure Code of Ukraine or the decision
of the investigating judge to conduct this type of
examination in cases where it is necessary to estab-
lish factual data relevant to the criminal offence un-
der investigation and related to the use of computer
equipment or equipment, with its help, certain ac-
tions are conducted that can be detected as a result
of using special knowledge in the field of program-
ming and computer technologies [6].

Notably, part two of this Article of the crimi-
nal procedure legislation also gives the defence the
right to involve a professional forensic expert in
conducting research, however, on contractual terms.

Considering the issues of objects of forensic
examination of computer equipment and software
products, now there is no clear opinion among both
researchers and practising specialists on this issue.

On this occasion, M.H. Shcherbakovskyi be-
lieves that the object of expertise is a categorical
concept that has a number of features. Classification

Scientific Journal of the National Academy of Internal Affairs, 26(3)

of the object of expertise as a logical procedure in-
volves the division of the concept, which results in
the creation of a system of subordinate concepts and
their distribution into classes. Such classification
should be conducted on a certain basis according
to the laws of logic; the basis should be substantial,
essential for highlighting the essence of this concept
as an integral system, which is the actual foundation
for performing scientific and practical tasks [7].

According to V.G. Honcharenko & I.V. Hora,
the objects of this type of research can be comput-
er equipment with storage media (floppy disks,
hard disks, CDR disks, flashcards, etc.), peripher-
als (printers, scanners, sound cards), and software
products. The objects of this expertise can also be
devices that are not computers in the classical sense
of the word, for example, electronic cash registers,
slot machines, card readers, etc. [8].

On the official website of The Independent
Institute of Forensic Examinations, the objects of
this type of expertise include computer equipment,
“peripherals” (scanners, printers, plotters, etc.), var-
ious media (magnetic, optical, laser, etc.), software,
other information stored on media and storage de-
vices (permanent and operational), and organisers,
pagers, mobile phones, and other devices that are
manufactured and work based on technologies for
building personal computers [9].

Representatives of the expert service of the Min-
istry of Internal Affairsof Ukraine to the objectsofforen-
sic examination of computer equipment and software
products include hardware (computer system blocks,
their components, servers, laptops, hard drives, flash
drives, modems, routers, etc.), and software prod-
ucts (computer programmes, databases, etc.) [10].

In the vast majority of cases, the objects of fo-
rensic examination of computer equipment and soft-
ware products in the investigation of crimes in the
field of the use of electronic computing machines
(computers), systems, computer networks and tele-
communication networks are means of committing
crimes. However, there are criminal offences in
which the object of encroachment is not the actual
material object, but the information contained in it,
or on some medium, or software.

The objects of forensic examination of com-
puter equipment and software products can be di-
vided into three main types: hardware, software,
and information objects [11].

Considering the types of objects of foren-
sic expertise of computer equipment and software
products under study, the features of the main tasks
that are implemented, it is considered appropriate
to distinguish three relatively independent subtypes
of these forensic examinations:
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— expertise of computer equipment (establishes
circumstances and facts related to the functioning
and operation of computer systems);

— expertise of software products (establishes cir-
cumstances and facts related to methodological,
structural, and hardware features of software devel-
opment and use);

- information and computer programmes ex -
pertise (establishes circumstances and facts related
to information processing of the contents of file sys-
tems, their storage and reproduction on computer
storage devices).

An important component of the successful
outcome of the investigation of crimes in the use
of electronic computing machines (computers), sys-
tems, and computer and telecommunication net-
works is the efficiency and completeness of the ob-
tained sources of evidentiary information.

When appointing an expert examination of
computer equipment and software products, it is
necessary to focus on the stage of preparation for
the appointment of a forensic examination, and also
consider that due to incorrectly asked questions,
difficulties may arise both in investigative and judi-
cial practice, which, in turn, leads to the return of
the decision to clarify the initiator of the expert ex-
amination or even a reasonable return of materials
without their implementation.

Considering the above, persons initiating an
expert examination should carefully and responsi-
bly treat the initial stage of sending materials for
expert research.

When determining the range of issues that
should be clarified within the framework of a fo-
rensic examination, the initiator of the study must
adhere to general rules and recommendations based
on the classical principles of criminalistics, namely:

- not to go beyond the expert's special knowl-
edge and not to have a legal nature;

— to be specific and concise;

- to have a logical sequence;

— to be characterised by completeness and have a
complex character [12].

It is believed that when formulating questions
for solution within the framework of expertise of
computer equipment and software products, it is
necessary to adhere to the following basic require-
ments and rules:

— use a generally accepted conceptual framework
(do not use slang and semi-professional terminolog-
ical units (for example,

“terabyter”,” logs and passes”,” iron”, etc.);

- the question should be formulated as clearly
as possible, so that the forensic expert can provide
an unambiguous answer. They should not concern
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the stages of Information research (description of
the characteristics of information carriers and fea-
tures of placing information on them, restoration
and research of information among destroyed files
is a mandatory stage of information research), have
a legal area and go beyond the competence of a fo-
rensic expert of a certain expert specialty (special
knowledge);

— adhere to the methodological sequence of ques-
tions (they must comply with the current methodologi-
cal and technical base available for the forensic expert,
be aimed at establishing the specific circumstances of
the event related to the subject of proof, they should
be formulated so that the costs (financial, technical,
time, etc.) for conducting research when perform-
ing specific tasks of the investigation are minimal).

Based on the results of the analysis of forensic
expert practice, a number of typical mistakes made
by the initiators of conducting examinations of com-
puter equipment and software products, which, as
a result, complicates or makes it impossible to con-
duct it are distinguished. In particular:

— objects that do not and cannot contain informa-
tion relevant for proof are submitted for examination;

— one resolution appoints forensic examinations
for an excessive number of objects, making it impos-
sible to examine them in a timely and proper manner;

— one resolution appoints expert examinations
for various types of objects (servers and personal
computers or mobile phones and “tablet” comput-
ers), for the study of which it is necessary to involve
appropriate specialists;

— the forensic expert is provided with objects
that, for objective reasons, cannot be properly ex-
amined (due to the lack of appropriate software,
hardware, and devices).

Notably, computer systems (primarily serv-
ers) operate with so much information that their
volumes can reach or even exceed university and
academic libraries.

This means that the question of defining and
installing an array of databases on it and the task of
printing it out are incorrect

It should also be considered that the exami-
nation of computer equipment and software prod-
ucts does not solve the issue of the legality of user
actions; licensing of software products; the cost of
computer equipment and software products, since
such issues go beyond the tasks facing this type of
forensic examination.

= Conclusions

It was determined that forensic examination of com-
puter equipment and software products is a type of
computer-technical forensic examinations belonging
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to the class of engineering- technical forensic ex-
aminations, and is internally divided into three
subtypes: examination of computer equipment, soft-
ware products, and information-computer expertise.
The main requirements and rules for the for-
mulation of questions for solving within the frame-
work of the examination of computer equipment
and software products were developed, including:
the use of a generally accepted conceptual frame-
work, clarity and unambiguity of formulation,
methodological sequence of questions.

Typical mistakes made during the appoint-
ment of forensic examinations of computer equip-
ment and software products are highlighted, name-
ly: objects that do not contain and cannot contain
information relevant for proof are provided for ex-
amination; within the framework of one resolution,
examinations are appointed for an excessive num-
ber of objects; one resolution appoints examinations
for various types of objects; objects are provided for
the forensic expert, which for objective reasons can-
not be properly investigated.
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AKTyalbHi NTUTaHHA NPU3HAYEeHHS €KCNepTU3mn
KOMMN'IOTEPHOI TEXHIKU | NPOrpaMHUX NPOAYKTIB
nig Yac po3scniayBaHHA 3/1I0MUHIB Yy cdepi BUKOPUCTaHHSA
€NeKTPOHHO-064YMCcNIoBa/IbHMX MallMH (KoMn'loTepiB),
CUCTEM, KOMIT'IOTEPHUX MEPEX | MepeXX efIeKTPO3B'aA3KY

BpoHicnas BpoHicnaBoBu4 TennnubKUn

HarnionasipHa akazemisa BHYTpIILlIHIX clipaB
03035, Cosom’ssHCBKa IT0INa, 1, M. KuiB, YkpaiHa

m AHortamisa. Meta crarti moJsiarae B cmpo6i JOCTIOUTU aKTyaJibHi NMUTAHHS TPOBENEHHS €eKCIepTU3U
KOMIT'IOTEPHOI TeXHiKM Ta MPOrpaMHUX IPOAYKTIB MifJl 4ac po3cigyBaHHA 3JI0YNHIB ¥ cepi BUKOPUCTAHHA
eJIEKTPOHHOOOYHCJTI0BAJIbHUX MalIiH (KOMIT'I0TePiB), CICTeM, KOMIT I0TEPHUX MepeX iMepex eJIeKTPO3B A3KY.
JJ1A [ocATHEeHHA MOCTaBJIEHOI MeTH BUKOPHUCTAHO 3arajJlbHOHAYKOBI Ta clieliajabHi MeToau, fAKi € 3acobaMu
HayKOBOI'O MOIIYKy. 30KpeMa, MeTOJ| aHaJli3y, CUCTEeMHO-CTPYKTYPHHUU i CTaTUCTUYHUIN METOAU Hadau
MOXJIMBICTh [OCJIiAUTU Miclle eKCIepTHU3M KOMITI0TEPHOI TeXHiKM Ta MPOTpaMHUX INPOAYKTIB y cHUCTeMi
CyIOBUX €eKCNepTHU3, BUOKPEeMHUTHU 11 3aBAaHHA U pi3HOBUAU. Bu3HaueHO OCHOBHI HiABUAU CYAOBOI
eKCIIepTU3u KOMIT'I0TEPHOI TeXHiKM Ta NpOTrpaMHUX MNPOAYKTiB: AOCIiMXKEHHA KOMI'IOTepHOI TeXHiKH,
JOCJIiI)KeHHA MPOrpaMHUX NPOAYKTiB, iHPOpMaLiliHO-KOMIT'IOTEPHI JOCJIi/)KeHHs. 3alpONIOHOBaHO 0a30Bi
npaBuja 1 BUMOTH 10 GOpMyBaHHA NUTaHb CyJOBOMY €KCIEPTYy, a TAKOX OPi€eHTOBHMI NepeJiiK NUTaHb,
110 MOXyTb OyTH BHpillleHi Mif] yac AOCJigXeHHA, BUOKPEMJIEHO TUIIOBi MOMWJIKH, AKUX IMPUILYyCKAIThCA
iHiiaTOpu MpoBeJeHH: eKCIIepTU3 KOMIT'I0TepPHOI TEXHIKU Ta MPOTrpaMHUX MPOAYKTiB. 3’AC0OBaHO, [0 CyJ0Ba
eKcIiepTri3a KOMI'I0TepHOl TeXHiKM Ta NIPOrpaMHUX NPOAYKTIB € BUAOM KOMIT'IOTEPHO-TEXHIUHUX CYIOBUX
eKCIIepTu3, 0 HaJIeXUTh A0 KJIacy iHXeHepHO-TeXHIUHUX CYyJOBUX €KCIepTU3 i BHYTPIIIHbO MOAiJIAEThCA
Ha Tpu niaBuau. Po3poOJieHO OCHOBHi BMMOTHM Ta mpaBuja (GOpMYJIOBaHHA NUTaHb [JiA BUPilIEHHA B
MeXax eKCIepTHU3X KOMIT'I0TEPHOI TeXHiKU Ta IPOrpaMHUX NPOAYKTiB. BU3HaueHO THIIOBi NOMMJIKY Mif 4ac
NpU3HAUYeHHA CYIOBUX €KCIIePTU3 KOMII'I0TepPHOl TeXHIKN Ta MPOrpaMHUX IPOAYKTiB

m Ki110490Bi cj10Ba: crierfiaibHi 3HAHHS; CyOBa €KCIIEPTH3a; eKCIIEPTU3a KOMIT'IOTEPHOI TEXHIKY i MPOrpaMHUX
MPOAYKTiB; pO3CJilyBaHHA 3JI0YMHIB; IPHU3HAUYEHHs eKCIepTH3
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Conducting an Audit as a Type of Use of Special Knowledge in
the Investigation of Misappropriation, Embezzlement of Property,
or Taking Possession of it by Abuse of Official Position

Oksana A. Semeniuk”

National Academy of Internal Affairs
03035, 1 Solomianska Sq., Kyiv, Ukraine

m Abstract. The purpose of the study is to investigate audit as a type of use of special knowledge in the
investigation of misappropriation, embezzlement of property, or seizure of it by abuse of official position;
highlight the grounds for appointment, mechanism for conducting, and registration of audit results in criminal
proceedings; determine the status of an auditor conducting an audit during a pre-trial investigation. The
study used a set of scientific methods: terminological, system-structural, formal-logical, and comparative-
legal. It is established that conducting an audit is a type of procedural form of using special knowledge in
criminal proceedings. The auditor, as an official of the state financial control body that conducts an audit
in accordance with the procedure established by law, is a specialist in criminal procedure. The auditor
specialist has special economic, accounting, commodity science knowledge, special knowledge in the field
of financial and budget reporting, knowledge and skills in the field of forensic documentation. Audit during
the investigation of misappropriation, embezzlement of property, or seizure of it by abuse of official position
is a method of collecting evidence that, together with other data, constitutes the subject of proof in criminal
proceedings. Conducting audits is an effective means of identifying embezzlement by officials and signs of
its concealment. For the audit during the investigation of misappropriation, embezzlement of property, or
seizure of it by abuse of official position, in addition to the auditor, it is advisable to involve other specialists

m Keywords: audit; auditor; specialist; special knowledge; misappropriation; embezzlement of property;

taking possession of property; abuse of official position; embezzlement by officials

= Introduction
Property is the economic basis for the existence of
any society, and the inalienable right to be an owner
is recognised as one of the most important guarantees
for the exercise of individual rights and freedoms.
Among the criminal offences against proper-
ty, crimes related to misappropriation, embezzle-
ment of property, or seizure of it by abuse of official
position are distinguished. The danger of them lies
in the fact that they are committed on a substan-
tial scale, mostly by officials using the corruption
component, and they are mostly ongoing. Certain
difficulties in practical activity arise during the
qualification of relevant criminal acts, which are
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distinguished by the adjacency of such compositions
as abuse of official position, abuse of official author-
ity, official forgery [1; 2].

In 2020, 11,160 criminal offences on misap-
propriation, embezzlement of property, or seizure
of it by abuse of official position were registered in
Ukraine. Only 5,676 (50.9%) of them were served
with a notice of suspicion. 4623 criminal proceed-
ings were sent to the court with an indictment, and
1402 proceedings were closed [3].

The results of the courts’ consideration of
criminal proceedings under Art. 191 of the Crimi-
nal Code of Ukraine indicate the need to improve
pre-trial investigation, primarily through the use of
special knowledge by the investigator, the effective
use of assistance from knowledgeable persons, de-
pending on their forms and types.

Investigations of criminal offences related
to misappropriation, embezzlement, or seizure of
property by officials, in the vast majority of cases
require audits and inspections at the relevant enter-
prises and institutions, and in cases of investigation
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of abuse of the right when using the legal arrange-
ment by persons controlling it [4].

The analysis conducted shows that they com-
sidered the appointment and conduct of audits and
inspections in the investigation of criminal offences
in general or individual groups. In recent years, a
number of changes and additions have been made
to the criminal procedure legislation regarding the
possibility of appointing audits of the financial and
economic activities of legal entities. Currently, in
investigative practice, there are certain difficulties
in attracting auditors to verify facts that may serve
as a basis for initiating criminal proceedings or form
the basis for suspicion of officials who have commit-
ted official embezzlement.

These factors led to the need to consider
modern approaches to the forms and types of use of
special knowledge in criminal proceedings, in par-
ticular, during the investigation of criminal offences
under Art. 191 of the Criminal Code of Ukraine, and
the place of audit among them.

The purpose of the study is to identify the place
of audit among the forms and types of use of special
knowledge in the investigation of a criminal offence
under Art. 191 of the Criminal Code of Ukraine;
highlight the importance of audit results in the pro-
cess of proof in criminal proceedings; determine the
status of the auditor as a subject involved in the
audit during criminal proceedings; outline the spe-
cific features of the auditor’s involvement of other
specialists during the audit.

Conducting an audit is a separate type of pro-
cedural form of using special knowledge in the in-
vestigation of criminal offences. Audit is absolutely
important in the investigation of misappropriation,
embezzlement of property, or seizure of it by abuse
of official position, it serves as the basis for collect-
ing evidence, which together with other data con-
stitute the subject of proof in criminal proceedings
under Art. 191 of the Criminal Code of Ukraine. The
expediency of its use and content are primarily de-
termined by the tasks of the investigation that the
investigator faces in the framework of specific crim-
inal proceedings.

= Results and Discussion

The use of special knowledge in criminal proceedings
involves forms, types, levels, and subjects. The form
of using special knowledge in criminal proceedings
should be interpreted as an external manifestation
of their essence, which is determined by the con-
tent of this knowledge and finds its practical imple-
mentation in the investigation of criminal offences.

During the investigation of criminal offences,
the use of special knowledge is conducted by: attract-
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ing specialists to take part in procedural and other
activities; conducting forensic examinations; con-
ducting various inspections, surveys; obtaining certif-
icates and consultations from knowledgeable persons;
requesting and using documents created by such per-
sons in the course of their official activities; interrogat-
ing specialists as witnesses or forensic experts, if they
took part in conducting forensic examinations [5].

Consideration of one broad form of a forensic
examination [6] shifted to differentiation of forms
into those that are provided for or not provided for
in the code of Criminal Procedure, by whether the
results have or do not have evidentiary value, by the
subject of their use, etc. [7].

The procedural forms, in particular, those
provided for by the Criminal Procedure Code of
Ukraine, include the following: involvement of a
specialist in conducting investigative actions; ap-
pointment of forensic examinations; interrogation
of an expert. Generally describing the procedural
forms of using special knowledge in criminal pro-
ceedings, they should include the involvement of
knowledgeable persons directly specified in the
criminal procedure law, regardless of the presence
of procedural powers, rights, and obligations [8].

In some scientific sources, the forms of using
special knowledge in criminal proceedings are divid-
ed into procedural and non-procedural. Many con-
troversial issues regarding non-procedural forms of
using special knowledge are highlighted. These in-
clude the position of V.K. Lysychenko and V.V. Tsyr-
cal [9], B.V. Romaniuk [10], and other researchers.

According to B.M. Bishmanov, “the terms
“non-procedural” and “indefinite and not regulated
by the criminal procedure law forms of using special
knowledge” are unacceptable concepts. How can
there be a “non-procedural” form of using special
knowledge in procedural activities? The use of special
knowledge can only be in a procedural form” [11].

Therewith, outside the procedural form of in-
vestigation is the use of special knowledge, skills, as
“providing knowledgeable persons with reference
and information assistance; conducting consulta-
tions by a specialist; conducting special studies of
objects and documents before initiating a criminal
case; training by a specialist of investigators for
modern techniques and methods of investigating
traces, working with new scientific and technical
means, and their implementation by a specialist in
investigative activities; involvement of a specialist
in the development of preventive proposals” [11].

From the position of the current Criminal
Procedure Code of Ukraine, notes E.D. Lukianchyk-
ov, the consulting form of using special knowledge
should be considered a procedural form. “In such
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circumstances,” the researcher claims, “the grounds
for the activities of the subjects of their use are un-
clear and the evidentiary value of information ob-
tained by non-procedural means is questioned, that
is, in this case they will be illegal” [7].

According to V.P. Bakhin and O.0. Volobuie-
va, the relations that arise between an investigator
and a specialist are procedural and non-procedural
in nature, depending on the forms of their joint ac-
tivities, which can be defined by the Criminal Proce-
dure Code of Ukraine or developed by practice [12].

Procedural and non-procedural forms distin-
guish the procedure for obtaining information. Ac-
cording to its importance in proof, it is divided into
evidentiary and orientation (organisational-tactical)
information. Evidentiary information covers infor-
mation about the circumstances to be proved in
criminal proceedings, that is, circumstances related
to the subject of proof (Art. 91 of the Criminal Proce-
dure Code of Ukraine). Orientation information can
be obtained in both procedural and non-procedural
ways. Itis used for organisational-tactical purposesin
the investigation process (putting forward versions,
determining the areas of the investigation, planning
investigative actions, predicting the possible line
of behaviour of participants in the investigation,
etc.), and during the examination of evidence [13].

Therefore, it is advisable to refer to the form
of using special knowledge, during which the inves-
tigator receives reference and consulting assistance,
recommendations for the use of certain forensic
techniques, data from information-communication
sources, etc as organisational.

The analysis of the current legislation and
various opinions of researchers gives grounds for
concluding that audits and inspections belong to
the procedural form of using special knowledge in
criminal proceedings since they are conducted dur-
ing criminal proceedings, and documents drawn up
based on the results of their conduct are attached
to the case and, together with other collected evi-
dence, serve to establish the circumstances that are
subject to proof.

Most researchers believe that audits refer
to the procedural form of using special economic
knowledge [14].

Researchers O.0. Bondarenko [15], A.M. Hold-
man [16], G.G. Muminova-Savina [17], O.V. Seli-
na [18] refer to revisions as a mixed form of using
specialised knowledge. In their opinion, the audit is
an action of an administrative-legal nature, which is
conducted in a criminal procedural form.

Researchers A. Dulov [19], V.I. Halushkin [20],
Yu.O. Kalinkin [21], I.M. Sorokotiagin [22], L.G. Shap-
iro [23] argue that conducting an audit in criminal
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proceedings should be recognised as an independent
form of using special knowledge, which, if appointed
by an investigator or prosecutor, loses its administra-
tive nature and turns from means of economic control
into a criminal procedural action, that is, they be-
lieve that conducting an audit is a procedural action.

In the forms of using special knowledge in
criminal proceedings, there are different types.
Types of use of special knowledge are implemented
in various areas by performing specific actions of
methodological and organisational-practical area by
knowledgeable persons within their procedural and
professional competence. The types of use of special
knowledge within the framework of the procedural
form include the involvement of an expert in con-
ducting investigative (search) actions, assigning ex-
pert examinations, and conducting audits. Types of
organisational form of using special knowledge are
consulting activities; information exchange; verifi-
cation activities based on forensic records.

The use of special knowledge varies depend-
ing on the forms chosen, and on the specific inves-
tigative situation.

During the investigation of criminal law vi-
olations, audit turns into a method of collecting
evidence in criminal proceedings, which consists
in checking the financial and economic activities
of an institution, enterprise, or organisation by an
investigator or prosecutor through an auditor. In
particular, in accordance with Art. 93 of the Crimi-
nal Procedure Code of Ukraine, the prosecution and
the defence collect evidence, among other things,
by requesting and obtaining audit conclusions and
audit reports. According to part 2 of Art. 99 of the
Criminal Procedure Code of Ukraine, documents,
provided that they contain the information provid-
ed for in part one of this article, may include audit
conclusions and audit reports [24].

Thus, an audit is a system of control actions
to establish the legality, expediency, and economic
efficiency of business operations performed over a
certain period of time, and the legality of actions
of officials during their implementation. Through
audits, they identify the facts of theft of invento-
ry and money, confirm the facts of abuse of official
positions, and identify participants in criminal ac-
tions [25]. It is also used to prove that in disputed
legal relations there are violations of the local act of
the organisation — the provision on the purchase of
goods, works, and services [26]. First of all, this is
relevant for the departmental segment of the field
(system) of effective provision of countering abuse
in public procurement [27].

An audit is a form of state financial control,
whichconsistsindocumentaryandfactual verification
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of certain complex or individual issues of financial
and economic activity of the object of control, should
ensure the identification of existing facts of violation
of the law, the identification of officials and financially
responsible persons accountable for their admission.
It has a clear legal status that determines the proce-
dure for initiating, appointing, conducting an audit,
and registration, use, and appeal of its results [14].

The subject of audits and inspections includes
factual data that must be established during control
and which are fixed in advance in legislative and de-
partmental regulations, and actual data on the state
of compliance or violations of legal requirements,
which must be established during the audit and in-
spection at certain control facilities. The specific sub-
ject of the audit is reflected in the audit programme,
which is compiled during its preparation [28].

According to Art. 11 of the Law of Ukraine
“On the basic principles of state financial control in
Ukraine”, a planned on-site audit is considered an
audit in controlled institutions, which is provided
for in the work plan of the state financial control
body, it is conducted at the location of such a legal
entity or at the location of the object of property
rights in respect of which such a planned on-site
audit is conducted [29].

By committing and concealing illegal posses-
sion of property, officials leave traces of their crimi-
nal activities in accounting and tax documents, reg-
isters, and financial reports of the enterprise, and
documents concerning the powers of officials and
record the procedure for passing and resolving cases
in the enterprise, etc. [30]. These documents should
be examined involving a specialist accountant (or
auditor) to establish signs of unjustified or incorrect
accrual, write-off or transfer of funds, inventory,
setting tariffs, etc. [31].

One of the ways to investigate documents and
collect evidence is to conduct unscheduled field au-
dits by state financial control bodies.

An unscheduled on-site audit is considered
an audit that is not provided for in the work plans
of the state financial control body, it is conducted
in the presence of at least one of the circumstances
specified in part 5 of Art. 11 of the Law of Ukraine
“On the basic principles of state financial control in
Ukraine”. In particular, law enforcement agencies
apply mainly to the state financial control body on
the grounds specified in paragraph 5 of part 5 of
Art. 11 “in case of receipt of an order to conduct
audits in controlled institutions from the Cabinet
of Ministers of Ukraine, Prosecutor’s offices, reve-
nue and duties authorities, the National Police, the
Security Service of Ukraine, the National Anti-Cor-
ruption Bureau of Ukraine, which contains facts
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indicating violations of the laws of Ukraine by con-
trolled institutions, the verification of compliance
with which is assigned by law to the competence of
state financial control bodies” [29].

An unscheduled on-site audit can only be con-
ducted if there are grounds for conducting it based
on a court decision. Until recently, investigators sub-
mitted petitions, which were coordinated by prose-
cutors, to investigative judges with a request to ap-
point unscheduled audits to clarify certain issues in
criminal proceedings, in particular, under Art. 191
of the Criminal Code of Ukraine. Such a decision
of the investigating judge is not subject to appeal.

Therewith, the situation when during a
planned audit, the facts of official embezzlement
in controlled enterprises are identified is notable.
In these cases, the auditors of the State Audit Ser-
vice of Ukraine (SASU) must properly inform law
enforcement agencies about this.

Part 2 of Art. 12 of the Law of Ukraine “On
the basic principles of state financial control in
Ukraine” provides for the obligation of employees
of the state financial control body to transfer audit
materials to the law enforcement agencies in cases
of detection of abuses and violations of the law. The
law also obliges these persons to immediately report
this to law enforcement agencies in case of seizure
of documents in connection with their forgery or
detected abuse [29]. In fact, this refers to special-
ists of the supervisory authority who found forged
documents, embezzlement by officials, or other vi-
olations of the law during the audit or inspection.

Information of the State Audit Service is a
reason for the initiation of criminal proceedings on
the fact of misappropriation, embezzlement of prop-
erty, or taking it by abuse of official position, enter-
ing relevant information in the Unified Registry of
Pre-Trial Investigations (URPTI).

In this case, after receiving the results of
inspections or audits of specialists, the investiga-
tor enters information about the commission of a
criminal offence in the unified state register of le-
gal entities and begins a pre-trial investigation in
the general procedure. For example, according to
the provided audit report of the Ternopil Regional
Department of JSC “Oschadbank”, the investigative
department of the National Police Office in the Ter-
nopil region in April 2019 launched a pre-trial in-
vestigation in criminal proceedings on the seizure
of someone else’s property by abuse of official po-
sition. During the pre-trial investigation, it was es-
tablished that the controller-cashier of Oschadbank
branch No. 100019/035 Person_1 took possession of
the bank’s clients’ funds by deception and abuse of
official position. It is established that according to
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the act of audit of the Ternopil Regional Department
of JSC “Oschadbank” of reversed operations for
accepting cash payments from individuals, on the
facts of unauthorised reversal of payments by the
controller-cashier of the Ternopil bank branch No.
10019/035 Person_1, 23 suspicious operations of re-
versed underpayments for the purpose of payments
in the amount of 150820.48 UAH were identified.
During the pre-trial investigation, it was established
that the suspect forged signatures in Oschadbank
receipts [32]. Therefore, in recent years, in sectors
with a substantial volume of transactions, such as
banking, continuous audit combined using documen-
tary data mining has become an important means of
effectively managing the risk of official fraud [33].

An unscheduled on-site audit of the financial
and economic activities of the object of control,
which is conducted in criminal proceedings by the
SASU body through documentary and factual veri-
fication, may be appointed by a court decision on
granting permission or by a decision of an investi-
gator, the prosecutor (in case of notification to of-
ficials of institutions that are being audited about
suspicion of committing a criminal offence under
Art. 191 of the Criminal Code of Ukraine).

In the practice of investigating misappropri-
ation, embezzlement of property, or taking it by
abuse of official position, there are cases when the
investigator, sending a request to the state financial
control body about the need to conduct an audit at
a certain time, receives information that such an au-
dit will be conducted later, in connection with the
planned audit of the enterprise.

For example, in the criminal proceedings
initiated under part 3 of Art. 191 of the Criminal
Code of Ukraine, the decision of the investigating
judge of the Vinnytsia City Court granted the in-
vestigator’s request to conduct an unscheduled au-
dit of the financial and economic activities of the
Department of Construction, Urban Planning, and
Architecture of the Vinnytsia Regional State Ad-
ministration lasting 15 working days, starting from
February 15, 2018. After sending this resolution
to the state financial Inspectorate in the Vinnytsia
region, the investigative unit was given a response
that in February a planned audit of the Department
for the previous two years will be conducted, during
which the correct use of funds for the construction
of a new school building will be checked first, and
the law enforcement agency will be additionally in-
formed about this after the audit is completed. The
audit report was drawn up only on May 23, 2018,
and subsequently sent to the investigator. Such a
delay in the timing of the audit of financial and eco-
nomic activities contributed to the concealment and
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destruction of documents on their illegal actions
by those responsible for embezzling budget funds.
The criminal proceedings were closed due to the ab-
sence in the actions of officials of the Department
of Construction, Urban Planning, and Architecture,
deputies of the District Council and the school di-
rector of the composition of a criminal offence un-
der Art. 191 of the Criminal Code of Ukraine [34].

The study considers this practice unaccept-
able for achieving the tasks of pre-trial investiga-
tion, and in some cases such that it may have signs
of countering the investigation of criminal offences.

Audits, both planned and unscheduled, are
conducted by other regulatory bodies specially au-
thorised for such activities by SASU entities [35].
Subjects of control are knowledgeable persons in
the financial, economic fields, and in other areas of
knowledge used in conducting audits and inspec-
tions. In particular, an auditor is an official who is
charged with conducting an audit, monitoring the
financial and economic activities of a certain insti-
tution, organisation, or enterprise.

It is advisable to analyse the question of
whether an auditor (an official of the State Audit
Service body) who legally conducts an audit of a
certain enterprise should be considered a specialist
in the criminal procedural sense.

Further, the status of the auditor and their
powers are considered. Paragraph 16 of the proce-
dure for conducting an inspection of the SASU and
its interregional territorial divisions defines the
methods of conducting an audit, namely by:

a) documentary verification, which provides
for control over constituent, financial, accounting
(primary and consolidated) documents, statistical,
financial, budget reporting, business contracts, ad-
ministrative, and other documents of the object of
control related to the planning and implementation
of financial and economic activities, accounting,
preparation of financial statements;

b) factual verification, which provides for con-
trol over the availability of monetary amounts, se-
curities, strict reporting forms, current and non-cur-
rent assets, other tangible and intangible assets by
conducting an inventory, survey, and control meas-
urement of the work performed, the correctness of
applying the norms of consumption of raw mate-
rials, the output of finished products, and natural
losses by organising control launches into produc-
tion, control analysis of finished products and other
similar actions involving relevant specialists of the
state financial control body or other bodies, enter-
prises, institutions, and organisations [35].

Thus, auditors have knowledge in the field
of economics: special economic knowledge, special
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accounting knowledge, special knowledge in the
field of financial and budget reporting.

Part 3 of Art. 12 of the Law of Ukraine “On
the basics of State Financial Control” states that in
case of seizure of documents in connection with
their forgery or detected abuses, an employee of the
state financial control body is obliged to immediate-
ly inform law enforcement agencies about this [29].
This provision of the Law certifies that the auditor
must have special knowledge and appropriate skills
in the field of forensic documentation.

The procedure for interaction between the
SASU bodies and law enforcement agencies is reg-
ulated by a joint order of the main control and au-
dit department (now — SASU ), the Ministry of In-
ternal Affairs, the Security Service of Ukraine, and
the Prosecutor General’s Office of Ukraine [36]. Its
general provisions refer to ensuring effective inter-
action between the SASU bodies and law enforce-
ment agencies on the consideration of their appeals,
the appointment, organisation, and conduct of au-
dits on them, the transfer of audit materials to law
enforcement agencies on the initiative of the SASU
bodies, feedback on the results of consideration of
the transferred materials, the allocation of special-
ists from the SASU bodies, and other issues. In par-
ticular, employees of the SASU bodies can take part
in inspections that they conduct in controlled insti-
tutions and other control facilities as specialists at
the request of law enforcement agencies [36].

The grounds for law enforcement agencies to
apply to the SASU bodies regarding the allocation of
employees as specialists are the norms of the laws of
Ukraine, the Criminal Procedure Code of Ukraine,
etc. The rights and obligations of a service official
who is involved as a specialist to take part in an
investigative action are defined in the Criminal Pro-
cedure Code of Ukraine [36].

In paragraph 3.1 of the joint order, it is di-
rectly stated that when participating in the audit, the
specialist uses their special knowledge and, within
the scope of competence, provides advice, answers to
the questions raised, records the facts of violation of
legislation on the use and preservation of financial re-
sources, non-current and other assets, the correctness
of determining the need for budget funds and taking
obligations, the state and reliability of accounting and
financial reporting, determines the amount of mate-
rial damage (losses) and officials caused as a result
of actions or inactions of which violations of the law
were committed and material damage (losses) were
caused [36]. Therefore, the auditor involved as a spe-
cialist must have knowledge of commodity science.

Considering the analysis of modern legal
sources, the legislator considers a specialist to be
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a person who has special knowledge and skills in
using technical or other means that can provide
advice during pre-trial investigation and judicial
proceedings on issues that require appropriate spe-
cial knowledge and skills [24]. Investigating vari-
ous schemes of embezzlement in the public sector,
as M.I. Khavronyuk rightly notes, employees of the
SASU bodies can take part in inspections conducted
by law enforcement agencies in controlled institu-
tions and other objects of control as specialists, that
is, in this case, they have the rights and obligations
outlined in Art. 71 of the Criminal Procedure Code
of Ukraine [37].

Art. 71 of the Criminal Procedure Code of
Ukraine provides that a specialist in criminal pro-
ceedings is a person who has special knowledge and
skills and can provide advice and conclusions dur-
ing pre-trial investigation and judicial proceedings
on issues that require appropriate special knowl-
edge and skills [24].

Thus, it is stated that an official of the state
financial control body, who, in accordance with the
procedure established by law, conducts an unsched-
uled field audit at an enterprise, institution, or or-
ganisation and discovers forged documents of finan-
cial and economic activity, facts of embezzlement
by officials, or other signs of criminally punishable
acts, is a specialist in criminal procedure.

When preparing for the audit, specialists of
the state financial control body draw up an audit
programme in two copies, agreed in writing with
the law enforcement agency, in which they deter-
mine the name of the object of control, the subject,
the period, and issues to be audited in accordance
with the competence of the state financial control
body [29]. This is how an interaction takes place
between the specialist — the person who checks and
the investigator, who, determining the issues that
should be clarified during the audit, thus uses the
special knowledge of a knowledgeable person.

In addition to the auditor, other specialists
may also be involved in the audit. The specific fea-
tures of attracting other specialists during audits in
proceedings under Art. 191 of the Criminal Code of
Ukraine directly depend on the object of encroach-
ment and the methods of committing a crime. These
factors are crucial for the decision of the investi-
gator to identify specialists who should be recom-
mended for inclusion in the audit team and use their
special knowledge during control actions.

According to paragraph 6 of the regulations on
the state audit service of Ukraine, this body has the
right to involve researchers and specialists, employ-
ees of central and local executive authorities, state
funds, local self-government bodies, enterprises,
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institutions, and organisations in coordination with
their managers to perform certain works, and to
conduct control measurements of construction, in-
stallation, repair, and other works, control launches
of raw materials and materials into production, con-
trol analyses of raw materials, materials, and fin-
ished products, and other inspections in accordance
with the established procedure [38].

Part 1 of Art. 8 of the Law of Ukraine “On the
basics of state financial control” among the main func-
tions of the state financial control body defines the in-
volvement on a contractual basis of qualified special-
ists of the relevant executive authorities, state funds,
enterprises, institutions, and organisations [29].

For example, in Vinnytsia, a criminal offence
under part 5 of Art. 191 of the Criminal Code of
Ukraine was investigated. Officials of 1td_1 by abus-
ing their official position through mechanical inter-
ference in the operation of metering devices during
the production of canned fish in 2016 illegally turned
in their favour about 65,959 m?® of water of com-
munal property worth 671,198.78 UAH. The pro-
duction capacity was 120 thousand cans of canned
fish per day. At the request of the investigator, the
municipal enterprise “Vinnytsaoblvodokanal” on
water consumption, used by Ltd_1 during economic
activities at the location of its main production fa-
cilities, a response was provided about the supply of
21,041 m? of drinking water in 2016. These data did
not correspond to the indicators provided by state
standards for the production by Ltd_1 of canned
food of specific types. The investigator issued a re-
quest for an unscheduled inspection of compliance
with the requirements of environmental legislation
in the field of natural resources protection. The in-
vestigating judge granted the request, entrusting
its implementation to specialists of the State envi-
ronmental inspectorate in the Vinnytsia region. The
inspectorate fulfilled the court’s decision and drew
up an act of verification of compliance with the re-
quirements of environmental legislation in the field
of protection of atmospheric air, water, and land
resources for the management of waste and hazard-
ous chemicals. The inspection was conducted by the
chief specialist of the department of environmen-
tal control of water resources and atmospheric air,
the state inspector for environmental protection.
The inspector identified that on the territory of the
enterprise there is a water intake borehole with a
depth of 80 m with a flow rate of 3 m3/h and a tu-
bular well with a depth of 18.5 m with a flow rate of
0.25 m3/h. A tubular well is used, but a borehole is
not. There is no water meter on the tubular well, and
the company does not record water intake, its use
is not recorded in accounting logs. The inspection
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report, which was drawn up by the involved special-
ist of the State environmental inspectorate, played
an important role in conducting a number of inter-
rogations, appointing forensic examinations, and
other investigative (search) actions [39]. The pro-
cedure for interaction between the SASU bodies and
law enforcement agencies provides that to conduct
an audit, a referral is issued in two copies in a form
established by The Ministry of Finance for each offi-
cial of the state financial control body and the spe-
cialist involved. Before starting the audit, officials
of the state financial control body and attracted spe-
cialists must issue a referral and a copy of the court
decision to the head of the control object or their
deputy, a receipt on a copy of the state financial
control body (paragraphs 10-12) [36].

Based on the results of the audit, a report is
drawn up. The audit report contains a list of officials
of the state financial control body and involved spe-
cialists who conducted the audit. In the stating part
of the audit report, information about the audit re-
sults in the context of each issue of the programme
is covered, indicating for what period, in what way
(selective, continuous), and according to what doc-
uments these issues were checked, the conclusion
on the presence or absence of violations of the law,
and, if any, the amount of losses caused to the state
or the object of control as a result of such violations
is determined in accordance with the procedure es-
tablished by law [35].

Thus, the data set out in the audit report
states the result of applying special knowledge by
auditors and other specialists involved in the audit.

During the audit, the specialist verifies the
specific issues included in the audit programme,
determined in advance by the investigator (prose-
cutor) regarding the use and preservation of finan-
cial resources, non-current and other assets, the
condition, reliability of accounting and financial
statements for a certain period of time. Based on
its results, a specialist of the SASU body can iden-
tify facts of violation of the law and identify the
officials involved, financially responsible persons of
the object of control that is being audited. It should
be considered that the subject of misappropriation,
embezzlement of property, or taking it by abuse of
official position can be a financially responsible per-
son who has certain powers in accordance with lo-
cal regulatory legal acts [40].

The most common questions that need to be
answered by a specialist auditor during the audit and
which the investigator notes in the application for
their appointment in criminal proceedings on mis-
appropriation, embezzlement of property, or taking
it by abuse of official position include the following:
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1) were there any facts of embezzlement, misuse
of budgetary or private funds that were under the
economic jurisdiction of an official,

2) what are the inconsistencies between account-
ing registers and data from accounting reports and
other reporting documentation of a legal entity?;

3) are there any facts of concealment and dis-
guise of the illegal origin of funds, performing fi-
nancial transactions with funds received as a result
of illegal activities of an official;

4) which violations of the requirements of the
current legislation regarding overestimation of the
volume and cost of work performed under agree-
ments concluded by authorised officials are identi-
fied, the amount of losses established;

5) are there any facts of theillegal conclusion of con-
tracts and receipt of income from unlicensed activities;

6) have the facts of illegal transfer of funds to the
current bank accounts of other legal entities been
identified;

7) what inconsistencies were determined be-
tween documents confirming the amount of prod-
ucts produced and documents on finished products
sold for a certain period of time, etc. [41].

The opinion of A.P. Zapototskyi, that in the
process of preparing petitions, when determining
audit tasks and questions to the auditor, it is advis-
able to involve a specialist in economics for consul-
tation, is correct [42].

In case of detection of a shortage of funds,
material values, and other violations with signs of
embezzlement by officials, detection of fictitious
documents, forgeries, and falsifications, the auditor
withdraws the original documents until the end of
the audit, which informs the initiator of the audit in
writing. The results of control measurements, control
launches of raw materials into production, laboratory
tests, issued by specialists and signed by the manage-
ment of the control object with appropriate certifi-
cates, are briefly stated in the main audit report [43].

On the facts of detected violations and short-
ages of cash and inventory, and in other cases when it
is necessary, the auditor selects written explanations
from officials and financially responsible persons of
the enterprise that is being audited (checked) [44].

During the audit, the auditor single-handed-
ly evaluates financial and economic operations for
non-compliance with financial and legal norms and
bears the responsibility provided for by law for the
quality and completeness of the performance of the
official order. None of the representatives of law en-
forcement agencies has the right to interfere in the
work of the auditor (head of the audit group), oblige
him to conduct certain control measures, influence
the assessment of the results of audit actions [44].
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After receiving the audit materials and for
the purpose of evaluating them, the persons who
conducted the relevant audit may be questioned by
the investigator, prosecutor, or court regarding the
circumstances of their work. In this case, the auditor
specialist and other specialists involved acquire the
status of witnesses with appropriate rights and obli-
gations (Art. 65-67, 224 of the Criminal Procedure
Code of Ukraine).

In particular, in the criminal proceedings on a
criminal offence under part 3 of Art. 191 of the Crim-
inal Code of Ukraine, it was established that officials
of the village council together with employees of the
company “K.” during the reconstruction of the vil-
lage school by entering false information in the acts
of completed construction works regarding the salary
of employees of the company during September-No-
vember 2015 seized budget funds. During the inves-
tigation, the investigating judge granted permission
to conduct an unscheduled audit of the financial and
economic activities of the village council. The audit
was conducted by the state financial Inspectorate in
the Vinnytsia region. After receiving the audit report,
it became necessary to interrogate the auditor — the
chief state financial inspector of the SFI in the Vin-
nytsia region, citizen Ch. During the interrogation of
citizen Ch. as a witness, the amount of overstatement
of the cost of paying for the reconstruction of the
school, the process of signing acts of control meas-
urements were additionally clarified [45; 46]. The
obtained information was used by the investigator
during the interrogation of suspects, and planning in-
vestigative (search) actions in criminal proceedings.

= Conclusions

Conducting audits is an effective means of identifying
certain ways of concealing a criminal offence under
Art. 191 of the Criminal Code of Ukraine, in particu-
lar: falsification and (or) destruction of documen-
tary sources of information, hiding and (or) mask-
ing information about the financial and economic
activities of an enterprise, organisation, institution.

An auditor as an official of the state finan-
cial control body, in accordance with the procedure
established by law, conducts a planned audit or is
involved in an unscheduled field audit at an en-
terprise, institution, organisation, discovers forged
documents of financial and economic activity, facts
of embezzlement by officials, or other signs of crim-
inally punishable acts, properly documents them, is
a specialist in criminal procedure. The auditor spe-
cialist has special economic, accounting, and com-
modity science knowledge, special proficiency in the
field of financial and budget reporting, and knowl-
edge and skills in the field of forensic documentation.
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In addition to the auditor, to conduct the audit control measurements of construction, installation,

during the investigation of the criminal offence, pro- repair, and other works, control launches of raw ma-
vided for in 191 of the Criminal Code of Ukraine, itis terials and materials into production, control analyses
recommended to involve other specialists to conduct  of raw materials, materials, and finished products, etc.
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Semeniuk

NMpoBeAeHHSs peBisii K BUO, BUKOPUCTaHHSA cneliaslbHUX 3HaHb
nig Yyac poscnigyBaHHA NPUBMIACHEHHS, PO3TpPaTU MalHa
a60 3aBOIOAIHHSA HUM LUNSIXOM 3/1I0B)XXUBaHHSA CNY)X60BUM
CTaHOBULLEM

OkcaHa AHaToniiBHa CeMeHIoK

HarnionanipHa akazemis BHyTpIIlIHIX clIpaB
03035, Conom’ssHCBKa 1UT0II[a, 1, M. KuiB, YkpaiHa

m AHoTamnis. MeTow CTaTTi € JOC/TimKeHHs peBi3il AK BUAY BUKOPUCTAHHS CHeliajlbHUX 3HAHb Mif yac
poO3cJIiqyBaHHA IpUBJIAaCHEHHs, PO3TPaTH MaliHa ab0 3aBOJIOLiHHA HUM LIJIAXOM 3JI0BXXKUBAHHA CJIYKOOBUM
CTAHOBUIIEM; BUCBIiTJIEHHA MiJICTaB NMPHU3HA4YeHHs, MeXaHi3My IpoBefeHHA Ta O(pOpPMJIEHHs pe3yJIbTaTiB
peBi3il B KpUMiHaJIbHOMY NPOBA/XXE€HHi; BU3HAUYEeHHs CTaTyCy peBi3opa, AKUil NpPOBOAUTH peBi3ilo Mifg dac
JOCYyZIOBOTO PO3CJIiAyBaHHA. ¥ CTaTTi BUKOPUCTAHO KOMILJIEKC HAQyKOBUX METO/IiB, a caMe: TepMiHOJIOTiUHUII,
CHCTEeMHO-CTPYKTYpHUI, (pOpMaJIbHO-JIOTiYHNM, MOPiBHAJIBHO-IPABOBUI. BcTaHOBJIEHO, IO MpPOBENEeHHS
PpeBi3ii € BUAOM IpoljecyasibHO1 GOpMHU BUKOPHUCTAHHA ClielliaIbHIX 3HaHb y KpUMiHAaJIbHOMY IPOBA’KEeHHI.
PeBi3op sk mocagoBa ocoba opraHy AepXaBHOTO (piHAHCOBOTO KOHTPOJIIO, 1[0 B YCTAHOBJIEHOMY 3aKOHOM
MOpAAKY IPOBOAUTH PEBi3ilo, € creriajgicToM y KpUMiHaJIbHOMY NpoliecyaJbHOMY 3HaueHHi. Creniasict-
peBi3op BOJIOAi€ CIeriaJbHUMH €KOHOMiUYHMMH, OyXrajJTepCcbKHMU, TOBAapO3HABUMMHU 3HAHHAMY,
crerfiaJJbHUMU 3HAHHAMU B rajy3i iHaHcoBoi Ta 6104XeTHOI 3BiTHOCTi, 3HaHHAMU Ta HaBUYKaMHU B rajiysi
KPpUMiHaJIiCTUYHOT'O JOKYMeHTO3HaBCcTBa. PeBi3ia mif yac po3ciiigyBaHHA MIpUBJACHEHHs, pO3TpaTyu MaliHa
abo 3aBOJIOMIIHHA HUM ILJIAXOM 3JIOBXHWBAHHA CJIy’)KOOBMM CTaHOBHUILEM € CIIOCOOOM 30MpaHHA AOKasiB,
AKi B CYKYIHOCTI 3 iHIIMMHU JaHUMH CTAHOBJIATH IIpeAMeT AOKa3yBaHHA B KPUMiHAJIbHOMY IPOBAXKEHHI.
[TpoBeneHHs peBi3ill € eeKTUBHUM 3aCO00M BUABJIEHHS CIIy’KO0BUX PO3KpaZlaHb, O3HAK 1X IPUXOBYBaHHS.
Jlia mpoBeeHHsA peBi3il mig yac po3cjigyBaHHA MPUBJIACHEHHs, pO3TpaTu MailiHa abo 3aBOJIOAIHHA HUM
IIJIAXOM 3JIOBXXMBaHHA CJIy’kOOBUM CTAHOBUIEM, KpiM peBi3opa, AOLIJIBHO JOAATKOBO 3aJiyyaTH iHIINUX
crelfiajicTis

m KimouoBi ciioBa: peBisis; peBizop; crmerfiasicT; crelfiajbHi 3HAHHA, MPUBJIACHEHHS; po3TpaTa MaiiHa,
3aBOJIOIiHHS MalHOM,; 3JIOBXHBAHHS CJIY’KOOBUM CTAaHOBHUINEM; CJIyk00Bi po3KpafaHHs
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of Police Officers in Ukraine
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m Abstract. The purpose of the study is to examine the current state of pre-medical training of police officers
in Ukraine and outline the prospects for its development; summarise the relevant problems of proper training
and preservation of long-term knowledge and practical skills, research the conditions for improving the level
of skills aimed at saving a person in an emergency, in the system of professional service training of police
officers; summarise proposals for improving pre-medical training of police officers within the framework of
adapting state training programmes to international standards for providing pre-medical care. According
to the set goal and specific features of the subject of the study, methods of system analysis, generalisation,
comparative, functional, and other methods of scientific knowledge are used. The scientific originality of the
study consists in a systematic analysis of current indicators of the implementation of conditions for the proper
implementation of pre-medical training of police officers in Ukraine. The requirements for the introduction
of uniform standards in basic professional training, postgraduate education, and training in higher education
institutions with specific training conditions, and professional training in this area are systematised. The
necessity to improve the mechanism and introduction of measures of the system of continuity of training in
the pre-medical care of law enforcement officers is argued. The author’s approach to the creation of basic
educational and methodological support for pre-medical training of police officers and the need to comply with
the requirements approved by state standards, according to the proper training of instructors who have the right
to conduct such training, is proposed. Proposals are formulated to supplement the procedures for providing
pre-medical care to persons in emergency conditions, approved by Order No. 398 of the Ministry of Health of
Ukraine dated June 16, 2014. The existing system of pre-medical training of police officers needs to be improved
due to the lack of coherence in the mechanism of continuous training in this area. For the comprehensive
development of pre-medical care skills in police officers necessary for the performance of official duties, it
is proposed to: 1) approve a unified programme of police training in Ukraine in accordance with the course
“First at the scene”, based on the provisions of international protocols; 2) introduce a system for monitoring
the availability of certificates of successful completion of pre-medical training in police officers, the format
of which is determined by the current legislation, and improve the mechanism for retraining police officers,
subject to the expiration of these documents; 3) create training departments of pre-medical training centres
for basic professional training of police officers in accordance with the requirements of current legislation and
to ensure the involvement of specialists in conducting classes who have the appropriate certificate 4) provide
training departments of pre-medical training of police officers with educational and methodological materials
that fully correspond to the programme mentioned above; 5) supplement the procedures for providing pre-
medical care to persons in emergency conditions (order of the Ministry of Health of Ukraine No. 398 of
June 16, 2014) regarding the protocol for providing assistance in case of sudden (emergency) childbirth
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= Introduction

The current stage of reforming the Ministry of In-
ternal Affairs of Ukraine actualises the need to form
a unified policy in the field of departmental educa-
tion, optimise the system of existing educational in-
stitutions, ensure compliance with the principles of
continuity of education and a proper combination of
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theory and practice, create an effective professional
personnel core [1].

According to the Law of Ukraine “On the Na-
tional Police”, pre-medical training is an integral
part of the professional abilities of a modern police
officer. According to its provisions, each employee
of the law enforcement agencies faces a number of
tasks, in particular, regarding the provision of as-
sistance services to persons who, for personal, eco-
nomic, social reasons, or as a result of emergency
situations, need it, which necessarily provides for
the provision of pre-medical care [2].

In providing pre-medical care, the most im-
portant factor is the time factor. The more time
passes from the moment of injury to the moment of
medical care, the worse the prognosis for the victim
becomes. Mortality increases exponentially. For ex-
ample, in cases of transport injuries, if medical care
was provided within 30 minutes — 1 hour, the mor-
tality rate among the injured did not exceed 30%.
If this period is extended, the mortality rate reach-
es 60-80%, and the increase occurs exponentially.
That is, of the three people who died on the streets
of the city, at least two could have been saved if
they had received timely assistance [3].

In Ukraine, the emergency medical service op-
erates, and the arrival of its personnel to the victim
takes at least 5-10 minutes in an urban area and 15
minutes in rural areas [4]. During this time, every
effort should be made to avoid further injuries, im-
prove the condition of the victim, and sometimes
even save their life. In this regard, mastering theo-
retical knowledge and acquiring practical skills in
pre-medical care is extremely important for police
officers, since most often they are the first to arrive
at the scene of an accident.

According to the results of statistics from the
World Health Organisation, assistance to the vic-
tim provided within the first 4 minutes increases
their chances of rescue by 30% [5]. According to
the same data, every fifth person killed at the scene
could have been saved if timely and correctly pro-
vided with pre-medical care.

Practice shows that almost a third of victims
of peacetime disasters need pre-medical care for
vital signs. The ability to eliminate negative con-
sequences for human health during emergencies of
a natural, man-made, or social nature (natural dis-
aster, major industrial accident, transport disaster,
group violations of public order) is important in the
training of police officers [6].

According to O. Myslova and O. Nykyforova, the
reform of the Ministry of Internal Affairs system in ac-
cordance with NATO standards will ensure an optimal
structure and training of specialists, which, with the
minimum resources required for this, will guarantee
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the effective implementation of the tasks set. In an
unstable criminal situation, this means better con-
trol of the situation, increased flexibility in manag-
ing forces and means, rapid decision-making, and
minimising losses in people and technical means [7].

Passing a single first aid course by emergen-
cy services is a global practice. In Europe and the
United States, the basic course for rescue and police
services is called First Responder. The main idea of
this course is to teach rescuers of all emergency ser-
vices to “speak the same language” [8].

The study shares the position of L. Shostak
about the fact that the main principle of training in
the pre-medical care of police officers is its stand-
ardisation in various educational institutions and
departments [9].

The defining task of higher education institu-
tions with specific training conditions is to train a new
generation of professional personnel. This will help
to provide the National Police with experienced em-
ployees who can effectively perform their tasks with
the necessary level of training, skills, and profession-
al and personal qualities. Conventional approaches to
training law enforcement officers do not fully ensure
the necessary efficiency and professional competence
of qualified police personnel. Therefore, it would be
correct to conclude that there is an objective con-
tradiction between the ever-increasing requirements
of modern society for police activities and the con-
servative theoretical system of police training [10].

Thus, during basic professional training, post-
graduate education, training in institutions of high-
er education with specific training conditions, and
official training of police officers, a single state reg-
ulatory framework should be used for the training
of persons who do not have a medical education,
but who, according to their official duties, must pro-
vide pre-medical care.

The papers of the following researchers are
devoted to the investigation of issues related to the
problems of pre-medical training of national police of-
ficers: O. Boiko, P. Volianskyi, A. Grynzovskyi, S. Gu-
riev, M. Dovgyi, N. Drozdenko, T. Zhylin, V. Kuzmin,
V. Kushnir, A. Makarenko, O. Myslova, O. Nykyfor-
ova, M. Striuk, V. Stebliuk, V. Tashmatov, L. Shos-
tak, who examined the problems of legislative regu-
lation of the activities of police officers in this area.

According to the authors, the main problem in
modern conditions is that a holistically coordinated
training programme for training police officers in
pre-medical carein Ukrainehasnotyetbeenapproved.

An important problem is the insufficient pro-
vision of educational and training departments of
pre-medical training of law enforcement officers
with basic educational and methodological mate-
rials: textbooks, educational, methodological and,
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multimedia manuals, video lecture courses, training
films on emergency simulation scenarios that fully
correspond to the above programme.

The problem of imperfect development of the
mechanism and implementation of measures of the
system of continuity of education for pre-medical
training of police officers remains unresolved. The
term of professional development in this area re-
quires full compliance with approved state standards.

It is necessary to consider certain omissions
in the rules and algorithms for providing pre-medi-
cal care in the event of various pathological condi-
tions, which are set out in the order of the Ministry
of Health of Ukraine “On approval of procedures for
providing pre-medical care to persons in emergen-
cy conditions” dated June 16, 2014, No. 398. The
officially introduced training programme for law
enforcement officers should be conducted in ac-
cordance with protocols approved at the state level,
which necessarily contain algorithms for actions to
provide pre-medical care both in everyday and cri-
sis situations (extreme or emergency events).

During the performance of professional du-
ties, police officers can often witness sudden child-
birth, because the presence of a pregnant woman in
life-threatening conditions or her independent pres-
ence in the time of emergency situations often leads
to an unexpected birth of a child.

In recent years, the news has repeatedly re-
ported on the successful implementation of pre-med-
ical care by law enforcement officers in such cas-
es [11]. Therefore, according to the authors, there is
an urgent need to develop and approve by regulatory
documents the procedure for providing pre-medical
care in the event of an emergency (sudden) birth.

Existing disagreements negatively affect the
development and improvement of knowledge and
skills of police officers in pre-medical care.

This is confirmed, for example, by the data of
monitoring visits conducted by the National Preven-
tive Mechanism. Thus, in the special reports of the
Commissioner for Human Rights of the Verkhovna
Rada of Ukraine on the state of implementation of
the National Preventive Mechanism in the section
“Violation of the right to health protection and med-
ical care”, it is constantly stated that the bodies and
institutions do not comply with the requirements of
Art. 3 of the Law of Ukraine “On Health Protection”
regarding the organisation of pre-medical care [5].

It is concluded that a complex of problems
that do not contribute to the proper training of po-
lice officers in pre-medical care remains unresolved.
The main ones are considered below.

The purpose of the study is to examine the cur-
rent state of pre-medical training of police officers
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in Ukraine according to the norms of current legis-
lation and outline the prospects for its development.

The following tasks are defined to achieve
this goal:

1. summarise the current problems of proper
training and preservation of long-term knowledge
and practical skills aimed at saving a person in an
emergency and research the conditions for improv-
ing the level of skills of police officers in this area in
the system of professional service training;

2. provide proposals for improving the pre-med-
ical training of police officers as part of the adapta-
tion of state training programmes to international
standards for the provision of pre-medical care.

The study analyses the current state of the
system of pre-medical training of police officers in
Ukraine, identifies gaps in the regulatory framework
on this issue. The requirements for the introduction
of uniform standards for basic professional training,
postgraduate education, and training in higher edu-
cation institutions with specific training conditions,
and official training of police officers are general-
ised. The necessity of improving the mechanism and
introducing measures of the system of continuity of
education for pre-medical training is argued. The
approach to the creation of basic educational and
methodological support for pre-medical training of
police officers and the need to comply with the re-
quirements approved by state standards, within the
framework of proper training of instructors who
have the right to conduct such training, are out-
lined. Proposals are formulated to supplement the
procedures for providing pre-medical care to per-
sons in emergency conditions, approved by Order
No. 398 of the Ministry of Health of Ukraine dated
June 16, 2014.

= Results and Discussion

According to the provisions of the Law of Ukraine “On
emergency medical care”, persons who are required
toprovide pre-medical care to a personin an emergen-
cy are, in particular, police officers who do not have
a medical education, but according to their official
duties must have practical skills in providing it [12].

In the current conditions, the training of law
enforcement officers for pre-medical care should be
conducted in accordance with Art. 18 of the Law
of Ukraine “On the National Police”, the concept of
development of the emergency medical care system,
approved by the order of the Cabinet of Ministers
of Ukraine dated May 22, 2019, No. 383, the reso-
lution of the Cabinet of Ministers of Ukraine dated
November 21, 2012, No. 1115 “On approval of the
procedure for training and advanced training of per-
sons who are required to provide pre-medical care”,
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paragraph 8 of the regulations on the Ministry of
Health of Ukraine, approved by the resolution of
the Cabinet of Ministers of Ukraine dated March 25,
2015, No. 267 (as amended by the Cabinet of Min-
isters of Ukraine No. 90 of January 24, 2020), and
according to the Order of the Ministry of Health of
Ukraine No. 1627 of August 4, 2021 “On improving
training for providing pre-medical care to persons
who do not have a medical education”.

Training programmes and advanced training
programmes in pre-medical care, according to the
latest regulatory document, are developed based
on the basic requirements of the international pro-
grammes “Fundamentals of life support”, “First at
the scene”, “Professional life support” for the devel-
opment of first aid skills of three levels for people
who do not have a medical education.

The second level of the programme — “First at
the scene” — provides for the preparation of persons
who arrived at the scene, both individually and as
part of groups, for the appearance of professional
medical workers. The first person at the scene of an
accident is a person who performs basic manipula-
tions to save the victim’s life using a minimum set of
equipment or in its complete absence (this category
also includes police officers).

The course material “First at the scene” is
based on the provisions of the international pro-
grammes BLS (basic life support) — basic resuscitation
measures, PBLS (paediatric basic life support) — ba-
sic resuscitation measures in children, Bcon (bleed-
ing control) — providing pre-medical care in case of
massive bleeding, ITLS (international trauma Life
support)/PHTLS (prehospital trauma life support) —
providing assistance to the injured at the pre-hospi-
tal stage. The course also provides for consideration
of general concepts about the structure of the human
body and the functioning of organs and systems, and
training in the basic principles and skills necessary
for assessing the condition of the victim and provid-
ing pre-medical care in extreme conditions before
the arrival of the emergency medical team [13].

According to the provisions of this order,
upon completion of the course and successful com-
pletion of the theoretical and practical parts of the
exam, the participant receives a certificate, which is
valid for two years.

After completing the training, each law en-
forcement officer must have a perfect knowledge of
the following issues:

— rules for examining the scene of an accident
and observing their own safety during the provision
of pre-medical care;

- methods for assessing signs of life in victims
with sudden circulatory arrest;
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— rules for calling emergency medical care and
communicating with the ambulance dispatcher;

- algorithms for cardiopulmonary resuscitation
in adults;

— algorithms for performing cardiopulmonary re-
suscitation using an automatic external defibrillator;

—rules for determining the presence of upper res-
piratory tract obstruction;

—algorithmsforrestoringairway patencyinvictims.

This order approved the requirements for the
training of the state institution “Ukrainian scientific
and practical centre for emergency care and Disaster
Medicine of the Ministry of Health of Ukraine” in-
structors who have the right to conduct training on
pre-medical care of rescuers of the second level — po-
lice officers. According to the approved requirements,
persons with higher education with a junior bache-
lor’s degree in any specialities of the field of knowl-
edge “Healthcare”, having practical experience in the
fields of healthcare, civil security, social protection
(at least 2 years), and having previously successfully
completed training under the third-level programme
or the programme for medical workers of the emer-
gency medical care system are allowed to study un-
der the programme “Pre-hospital care instructor”.

Unfortunately, not all institutions of higher
education with specific training conditions and dur-
ing the official training of employees of the Nation-
al Police of Ukraine comply with these legislative
norms. In some units, police training is conducted in
accordance with uncoordinated protocols, for exam-
ple, tactical medicine, the purpose of which is a set
of actions and manipulations to provide pre-medical
care to victims in combat conditions (Tactical Com-
bat Casualty Care) (TCCC), or tactical emergency
medical care (TEMC). A detailed analysis of these
protocols is described in previous publications [14].

An important factor in maintaining the lev-
el of sufficient knowledge and skills in pre-medical
training of police officers is the control of retraining
in this area. There is no single well-established sys-
tem for completing pre-medical care courses (every
three years) and monitoring the availability of cer-
tificates for police officers.

Itisnecessary to overcome the non-compliance
of instructors with the established requirements of
legislative acts (such “training” is now conducted by
many inexperienced people and even scammers) to
achievetheproperlevel oftraininginpre-medicalcare.

Notably, the discipline “Pre-medical train-
ing” for all categories of students of the National
Academy of Internal Affairs has been taught as part
of the course “First at the scene” since 2016. Aca-
demic and working programmes of the discipline for
bachelors, students of postgraduate education and
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in the system of basic professional training fully cor-
respond to the content, plan, and requirements for
acquiring knowledge and skills in this course [13].

This type of training is designed to develop
the skills of providing emergency pre-medical care
to the victim at the scene by knowing the rules for
stopping bleeding, working with dressings, restoring
respiratory function, and performing resuscitation
measures. Practical classes are conducted according
to scenarios (situational tasks), which contain sev-
eral possible scenarios depending on the activity of
the participant or their team [8].

Pre-medical training classes are conducted
by teachers with higher medical education, with
the mandatory involvement of instructors of the
Pre-Medical Training Department of the Kyiv Centre
for Basic Professional Training “Police Academy” of
the National Academy of Internal Affairs. Each of
them has been trained in the “Pre-hospital care in-
structor” programme and has a corresponding cer-
tificate. The necessary equipment and materials for
conducting pre-medical training are provided to
develop students’ practical skills, according to the
requirements of the order of the Ministry of Health
of Ukraine No. 1627 of August 4, 2021.

After completing their studying, according to
the programme of the academic discipline “Pre-med-
ical training”, students of the National Academy of
internal Affairs acquire the following skills:

- determination of breathing in a victim with
suspected sudden circulatory arrest;

- restoration of airway patency by the manual
method,;

- restoration of airway patency by extending the
lower jaw;

— performing chest presses during cardiopulmo-
nary resuscitation in adults;

- performing artificial lung ventilation in adults;

- restoration of patency of the upper respiratory
tract in case of obstruction in adults;

- use of an external automatic defibrillator dur-
ing cardiopulmonary resuscitation;

- providing the victim with a stable position;

— determination and evaluation of respiration in
children with suspected sudden circulatory arrest;

- restoration of airway patency by manual meth-
od in children of different age groups;

- restoration of airway patency by extending the
lower jaw;

— performing chest presses during cardiopulmo-
nary resuscitation in children of different age groups;

- performing artificial lung ventilation in chil-
dren of different age groups;

—restorationofpatencyoftheupperrespiratorytract
incaseofobstructioninchildrenofdifferentage groups;
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- providing children of different age groups with
a stable position;

—determinationofsignsofheavyexternal bleeding;

- identification of signs of internal bleeding;

— stopping bleeding with a pressure bandage;

— stopping bleeding with rubber and haemostatic
tourniquet of the CAT type;

— application of a bandage to the limbs;

— application of a neck collar in case of injuries
to the cervical spine;

- immobilisation of the victim on a long trans-
portation board;

— evacuation of the victim from the vehicle.

Each student is issued a certificate of success-
ful completion of pre-medical training in the course
“first at the scene of an accident”, the format of
which is determined by law.

Over the past five years, the authors team of
the National Academy of Internal Affairs has pub-
lished a number of textbooks, teaching aids and
memos, lecture courses, multimedia manuals, and
distance courses, which were awarded honorary
awards by the Ministry of Education and the Minis-
try of Internal Affairs of Ukraine.

In addition to all the rules and procedures for
providing pre-medical care approved by the rele-
vant order of the Ministry of Health of Ukraine, the
authors proposed to use an algorithm of assistance
during emergency (sudden) childbirth in the desig-
nated educational and methodological base, which
can be applied to create a proper order in the new
version of the Order [15].

= Conclusions

In the current conditions, the level of knowledge and
skills of police officers in pre-medical care does not
meet the current state and international standards,
certifying gaps in legislation and inadequate level of
activities in this area. The main reason for this situ-
ation is the lack of coherence in the education sys-
tem mechanism for the pre-medical training of police
officers, which requires urgent improvement. The
study believes that mastering the skills of pre-med-
ical care necessary for the performance of their of-
ficial duties by police officers requires applying the
same regulatory standards for their training in dif-
ferent educational institutions and training depart-
ments. The following is proposed to resolve this issue:

Approve a single police training programme
in Ukraine within the course “First at the scene”,
which is based on the provisions of the interna-
tional programmes BLS (basic life support) — basic
resuscitation measures, PBLS (paediatric basic life
support) — basic resuscitation measures in children,
Bcon (bleeding control) — providing pre-medical
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care in case of massive bleeding, ITLS (internation-
al trauma Life support)/PHTLS (prehospital trauma
life support) — providing assistance to the injured at
the prehospital stage;

- introduce a system for monitoring police of-
ficers regarding the availability of certificates of
successful completion of pre-medical training, the
format of which is determined by the current legis-
lation, and improve the mechanism for conducting
retraining of police officers in case of the expiration
of these documents;

— create training departments of pre-medical
training centres for basic professional training of
police officers in accordance with the requirements
of current legislation and provide them with profes-
sional specialists who have been trained under the
“Pre-hospital care Instructor” programme and have
the appropriate certificate;

— provide training departments of pre-medical
training of police officers with educational and
methodological materials: textbooks, educational,

methodological, and multimedia manuals, video
lectures courses, and training films based on emer-
gency simulation scenarios that fully correspond to
this programme;

- implement measures to make additions to the
procedures for providing pre-medical care to per-
sons in emergency conditions by Order No. 398 of
the Ministry of Health of Ukraine dated June 16,
2014, regarding protocols for providing assistance
in case of sudden (emergency) childbirth.

According to the authors, to avoid disagree-
ments in the system of training for the pre-medical
care of police officers, the latter should be based on
the regulatory framework approved by joint orders
of the Ministry of Health and the Ministry of Inter-
nal Affairs of Ukraine.

A well-defined procedure for cooperation,
and joint and well-coordinated work of police of-
ficers and employees of other rescue services will
substantially strengthen the effectiveness of provid-
ing pre-medical care to victims.
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Cy4yacHUM CTaH i NepcneKTnBem
AOMeaUnYHOI NiAroToBKM NoJiLeMCbKUX B YKpaiHi

OneHa BitaniiBHa YynpuHa, Onbra OnekcaHgapiBHa HeceH

HarionanibHa akazemis BHyTpIIlIHIX cIIpaB
03035, Cosiom’siHCBKa II0MA, 1, M. KuiB, Ykpaina

m AHoOTarisA. MeTra cTaTTi — JOCHIAUTH CyYacHUI CTaH JOMEJUYHOI MiArOTOBKU MOJIiIeHChKUX B YKpaiHi i
OKPEeCJIMTU IIepCHeKTUBU 11 PO3BUTKY; y3arajJbHUTH aKTyaJIbHi MP0o0JieMH HaJIeXXHOTO HaBUaHH:A Ta 30epexeHHA
JOBrOTPUBAJIUX 3HAHb i MPAKTUYHUX HABUYOK, 3AIMICHUTHU HAyKOBe AOCJi[XXeHHSA YMOB IiIBUILEHHS PiBHA
BMiHb, CIIPAMOBAHUX HAa MOPATYHOK JIIOJWHU B HEBiKJIAAHOMY CTaHi, y cucTteMi MpodeciiiHol cIy>k060BO1
MiATOTOBKY MOJTiLIeMIChKUX; Y3araJbHUTU MPOMNO3UILIil 3 YIOCKOHAJIEHHA JOMEeANYHOI MiArOTOBKU MpaIliBHUKIB
MOJIiNil B MeXkax ajanTariil Jep>kaBHUX HaBYaJIbHO-TPEHYBAJIbHUX IIpOrpaM A0 MiKHAPOAHUX CTAaHAAPTIB 3
HaJaHHA JOMeOUYHOl JOMOMOru. BinmoBigHO 40 mocTaBjeHOI MeTU Ta crenu@iku mpeameTa AOCTiIKeHHA
BHUKOPHUCTAHO METOAY CHUCTEMHOrO aHajidy, y3arajbHeHHs, MOpPiBHAJIBHUM, (QYHKI[iOHaJbHUN Ta iHIi
MeTOAW HayKoBOI'0 Mi3HaHHA. HaykoBa HOBH3HA myO6Jiikallil MoJjiAra€e B CUCTEMHOMY aHaJli3i ChbOrO4acHUX
MOKAa3HUKIB peastizallili yMOB 0 HaJIeXHOTro 3[iliICHEHHA AOMeAWUYHOI MiATOTOBKHU MOJIiLIENChbKUX B YKpaiHi.
CucTeMaTH30BaHO BUMOTH ILIOAO 3alpOBA/KEHHsA €AWHUX CTaHAApTiB MiJ dYac MepBHUHHOI IpodeciiiHol
MiATOTOBKY, MiCJIAOUIIIOMHOL OCBiTH, MiATOTOBKMA B 3akKJiaflaX BUIIOI OCBITH i3 crnerudivHUMN yMOBaMU
HaBYaHHA Ta CJIy>KOOBOI i ATOTOBKY 32 LIM HaNpsAMOM. ApryMeHTOBaHO He00XiJHiCTh YJOCKOHAJIUTH MeXaHi3M
i 3ampoBaJkKeHHA 3aXO0[iB crUcTeMHU Oe3NepepBHOCTI MiATOTOBKU 3 JOMEAMYHOI JOMOMOTU MPaBOOXOPOHIIiB.
3anponoHOBaHO aBTOPCHKUM MiAXid 0 CTBOpPeHHA 6a30BOr0 HaBYaJIbHO-METOAUYHOTO 3a0be3nevueHHA 3aHATh
3 IOMeQUYHOI MiATOTOBKHU MOJIiLIEChKUX i HeOOXiJHOCTI JOTpPUMAaHHA BUMOT, 3aTBEp/KeHUX JiepKaBHUMU
CTaHJapTaMH, BiTIOBiMHO OO HaJIeXXHOI MiATOTOBKU iHCTPYKTOPiB, AKi MalwTh MpaBO 3JiMICHIOBATHU TakKe
HaBuaHHA. CPOpPMyJIbOBAHO MPOMO3HLIil CTOCOBHO J0ONOBHeHH:A [lopAAkiB HagaHHA JOMEeOUYHOI JOMOMOTU
ocobaM IIpY HeBiAKJIQOHUX CTaHaX, 3aTBep’keHNX Haka3oM MiHicTepcTBa OXOpOHU 3J0pOB’sl YKpaiHu Bif 16
yepBHA 2014 poky No 398. HasBHa cricTeMa JOMeOUYHOI i ATOTOBKY MOJIiIeMICbKNX NOTpeOye BIOCKOHAJIEHHSA
y 3B’A3Ky 3 HEJJOCTaTHBHOIO 3JIaTOKEHICTI0 MeXaHi3My Oe3nepepBHOrO iX HaBYaHHA 3a UM HampsAMoM. J[Jisa
BceOiyHOTrO (OpMyBaHHA B MOJIIENChKUX HEOOXiJHUX [JiA BUKOHAHHSA CJIYXOOBUX OOOB’A3KiB HAaBHUUYOK 3
JoMeANYHOI OMOMOTI'Y 3aIIPOIIOHOBAHO: 1) 3aTBEpAUTHU €AUHY IPOrpamMy HiATOTOBKU MOJIiIeliCbKUX B YKpaiHi
BiAMoBiAHO 0 Kypcy «Ilepmmuii Ha Miclli OAil», IO I'PYHTYETHCA HA MOJIOKEHHAX MiXKHAPOAHUX MPOTOKOJIiB;
2) 3ampoBafuUTU CHUCTEMY MOHITOPUHTY HAsSBHOCTI TOCBiUEHb MpO YCHilIHE MPOXOKEHHS AOMEIUYHOT
MiATOTOBKU B MpalliBHUKIB MOJIiLil, ¢opMaT AKOro BU3HAUYEHUN YMHHUM 3aKOHOAABCTBOM, i BIOCKOHAJIUTU
MeXaHi3M NMpoBeJeHHA MepeliAroTOBKU MOJIIeNChKUX, 38 YMOB 3aKiHUeHHA TepMiHy Ail I[UX JOKYMEHTiB;
3) CTBOPUTH HaBUYaJIbHO-TPEHYBaJ/IbHI BiAAiJIeHHs JOMeOUYHOI MiArOTOBKY LIEHTPiB MepBUHHOI MpodeciitHOT
MiATOTOBKU TMOJIII[EeNChKUX 3TiJHO 3 BHMOraM{d YHWHHOTO 3aKOHOJABCTBA I 3abe3meunTd 3ajydeHHA 10
MpoBeJleHH: 3aHATH (GaxiBIliB, AKi MalOTh BiANOBiAHUN cepTudikat; 4) 3a6e3neynTy HaBYaJIbHO-TPEeHYBaJIbHi
BimisIeHHA JOMeQUYHOI MiATOTOBKY IIPAIliBHUKIB MOJIillil HAaBYaJIbHOMETOAUYHUMM MaTepiajaMu, AKi I[iJIKOM
BiZIMOBiat0Th 3a3HaUeHil BUIlle Iporpami; 5) monoBHUTU [TopAAKY HagaHHA JOMeOWUYHOI JOIIOMOTU ocobam
MpU HEBiIKJTaAHUX cTaHaX (Haka3 MiHicTepcTBa OXOpOHHM 3710poB’si YKpaiuu Bif 16 uepBHs 2014 poky Ne 398)
00 TIPOTOKOJTY 3 HaJaHHSA JIOMTOMOTHY B pa3i panToBUX (eKCTPEeHUX) TOJIOTiB

m KutiouoBi cjtoBa: JoMequuHa MiATOTOBKA; MOCTPaXJaInii; HeBiAKIaAHUI CTaH; MOJIiIeChKIUI; JepKaBHUEI
CTaHAapT; MeJUYHUI MPOTOKOJI; CJIy>KOOBa MiArTOTOBKA; HAaBYaJIbHO-TPeHyBaJIbHe BiAdisIeHH:A
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m Abstract. The purpose of the study is to determine the typical forms of special knowledge that investigators
use in the investigation of intentional destruction or damage to the property of a law enforcement officer,
their capabilities, and certain problematic issues that arise in the process of their implementation. Special
research methods were applied to achieve this goal: system analysis, comparative-legal, system-structural,
and general scientific methods, in particular, dialectical and analogy methods. The scientific originality of
the study lies in the fact that based on the analysis of the investigative and judicial practice of investigating
intentional destruction or damage to the property of a law enforcement officer, for the first time, those forms
of special knowledge that investigators mainly use to solve certain tactical tasks are determined. It also
outlines the possibilities and mistakes that investigators make when appointing certain forensic examinations,
namely: commodity research, in particular, automotive, tracological, fire-technical, examination of materials,
substances, and products. The substantial importance of specialists in conducting inspections of places of
events and objects, that is, those investigative (search) actions that are most common for criminal proceedings
of the category under study, is proved. The scientific position that experts and specialists are carriers of
special knowledge, the use of which is the main guarantee of ensuring an effective investigation of intentional
destruction or damage to the property of a law enforcement officer is substantiated. Typical kinds of
forensic examinations, including complex ones, are defined, which are appointed by investigators during
the investigation of crimes of this type. It is emphasised that the main factor that is crucial in the rapid
and complete resolution of the issues raised by the investigator for the decision of the forensic expert is the
provision of complete initial data both on the event that occurred and, on the objects, sent for examination.
It is proved that specialists in criminal proceedings initiated in connection with the commission of intentional
destruction or damage to the property of a law enforcement officer are most often involved in inspections of
places of events and objects, searches, investigative experiments

m Keywords: struction or damage to property; law enforcement officer; special knowledge; expert; specialist;
forensic examination

= Introduction

Investigation of intentional destruction or damage to
the property of a law enforcement officer (Art. 347
of the Criminal Code of Ukraine) is a complex pro-
cess that requires an investigator to perform complex
tactical tasks. Their substantial volume involves the
use of special knowledge, the carriers of which are
specialists and experts. The latter are endowed with
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different legal statuses in criminal proceedings and
have different levels of professional competence.
These factors should be considered by investigators
when investigating a criminal offence because they
can affect the implementation of the principles of
criminal proceedings in a certain way.

Aspects of the use of special knowledge in the
investigation of intentional destruction or damage
to property were analysed by M. Buzynarskyi [1]
and B. Slobodianiuk [2]. A thorough comprehensive
study of this problem in the context of a criminal of-
fence under Art. 194 of the Criminal Code of Ukraine
was conducted by A. Bodnar [3]. Some features of
the use of special knowledge in the investigation
of encroachments on the property of employees of
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law enforcement agencies, members of public es-
tablishments for the protection of public order and
their close relatives were investigated by V. Husie-
va. The author analysed the specific features of the
involvement of specialists during the inspection of
the place of commission of criminal offences under
Art. 347, 352 of the Criminal Code of Ukraine, and
problematic issues of the appointment and conduct
of some forensic examinations and certain non-pro-
cedural forms of special knowledge use [4].

Ukrainian researchers have not investigat-
ed the problems of using special knowledge in the
investigation of intentional destruction or damage
to the property of a law enforcement officer in a
comprehensive manner. This negatively affects law
enforcement practice, because investigators do not
have scientifically based recommendations to en-
sure a quick and complete investigation of criminal
proceedings of the category under study.

The need to examine this issue is also due to
the need to introduce international experience, in
particular, advanced methods of conducting foren-
sic examinations, and modern technical and forensic
tools in the process of investigating criminal offenc-
es. For example, given the fact that a large number
of criminal offences under Art. 347 of the Criminal
Code of Ukraine are committed by arson, they re-
quire analysis and determination of the possibility
of introducing various technical and forensic tools
into Ukrainian practice, which allow solving certain
tactical tasks that are subject to clarification during
the investigation of crimes of the types under study.
These include, for example, infrared photography as
an effective tool for detecting bloodstains at arson
sites 5], optimised analytical methods for analysing
petrochemical products that allow criminologists to
determine not only the type of combustible liquid
that was used during a fire (even after an event) but
also determining the specific type of fuel used [6],
thermogravimetric analysis methods [7], which are
actively investigated by foreign researchers, etc.

The purpose of the study is to determine the typi-
cal forms of special knowledge that investigators use
in the investigation of intentional destruction or dam-
age to the property of an employee of a law enforce-
ment agency, their capabilities, and certain problem-
atic issues that arise during their implementation.

It was necessary to complete the following
tasks to achieve this goal:

1. analyse the investigative and judicial practice
of investigating intentional destruction or damage
to the property of a law enforcement officer to de-
termine the standard forms of special knowledge
used by investigators;

2. based on the analysis of the studies of Ukrain-
ian and foreign researchers, outline the possibilities
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of standard forms of special knowledge that investi-
gators use in the investigation of crimes of the cate-
gory under study;

3. considering theoretical findings and empirical
data, it is necessary to characterise the problemat-
ic issues that exist in investigative practice during
the implementation of certain typical forms of using
special knowledge in crimes of this category.

The scientific originality of the study lies in
the fact that based on the analysis of the investi-
gative and judicial practice of investigating inten-
tional destruction or damage to the property of a
law enforcement officer, for the first time identified
those forms of using special knowledge that investi-
gators most often use to solve certain tactical tasks.
The possibilities and mistakes made by investiga-
tors during the appointment of certain forensic ex-
aminations are also outlined, including: commodity
research, in particular, automotive, tracological,
fire-technical, examination of materials, substances,
and products. The substantial importance of special-
ists in conducting inspections of places of events and
inspections of objects, that is, those investigative
(search) actions that are most common for criminal
proceedings of the category under study, is proved.

= Results and Discussion

The concept of “special knowledge” does not con-
tain its own regulatory consolidation in the current
legislation of Ukraine. It is fragmentary present in
the Criminal Procedure Code of Ukraine and the
Law of Ukraine “On forensic expertise”. As O. Mot-
liakh aptly states, the content of this issue is more
substantiated by the scientific findings of procedur-
al researchers and criminologists of both the Soviet
era and modern Ukrainian ones [8].

Thus, for example: B. Lukianchykov, Ye. Luki-
anchykov, and S. Petriaiev emphasise that special
knowledge should be considered a system of informa-
tion of a certain branch of science or type of activity
(craft), which is used by investigators, prosecutors,
courts, or a person involved for this purpose to solve
specific tasks of criminal proceedings [9]. In gener-
al, the study supports the definition provided by re-
searchers, but some do not refer the prosecution to
the subjects of using special knowledge, because for
them, knowledge of the field of law, is professional.
This position is also supported by the study since
the use of special knowledge should be conducted
at a high professional level by competent persons.

Without resorting to a scientific discussion on
the interpretation of the concept of “special knowl-
edge”, it is proposed, considering the analysis of
investigative and judicial practice, to determine
the most common forms of special knowledge that
investigators use in the investigation of intentional
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destruction or damage to the property of a law en-
forcement officer.

In accordance with the criminal procedure
legislation, it is planned to involve such subjects
as an expert and a specialist in criminal proceed-
ings as carriers of special knowledge. According to
Art. 69 of the Criminal Procedure Code of Ukraine,
an expert in criminal proceedings is a person who
has mastered scientific, technical, or other special
knowledge, and has the right, in accordance with
the Law of Ukraine “On forensic expertise”, to con-
duct an expert examination, who is instructed to
organise an examination of objects, phenomena,
and processes containing information about the cir-
cumstances of committing a criminal offence, and
give an opinion on issues that arise during criminal
proceedings and relate to the field of their knowl-
edge [10]. Therewith, the Law of Ukraine “On fo-
rensic expertise” provides that forensic experts can
be persons who have the necessary knowledge to
provide an opinion on the issues under investiga-
tion. Forensic experts of state specialised institu-
tions can be specialists who have appropriate high-
er education, an educational qualification level not
lower than a specialist, and have received appro-
priate training and the qualification of a forensic
expert in a particular speciality [11].

An expert in criminal proceedings conducts a
qualified study, based on the results of which they
draw conclusions that the current criminal proce-
dure legislation defines as a procedural source of ev-
idence. Considering the above, forensic examination
is the most qualified form of using special knowl-
edge. This study supports the position of G. Avdie-
ieva, who claims that forensic examination is an
important element of scientific-technical provision
of investigative activities. Due to the involvement
of an expert, the investigator has the opportunity to
increase the effectiveness of the criminal investiga-
tion and reduce its time frame. The expert opinion
contains such evidentiary information that is often
impossible for an investigator to obtain without us-
ing special knowledge [12]. The involvement of an
expert is conducted on behalf of the party to crim-
inal proceedings if special knowledge is needed to
clarify the circumstances relevant to criminal pro-
ceedings [10]. Based on the results of the analysis of
the investigative and judicial practice of investigat-
ing intentional destruction or damage to the proper-
ty of a law enforcement officer, it is concluded that
most often investigators appoint the following types
of forensic examinations: commodity (42%), auto-
motive (85%), tracological (22%), materials, sub-
stances, and products (21%), fire-technical (12%),
photographic and portrait (9%), forensic psychiatric
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(8%), video or audio recordings (7%), explosive-
technical (5%), molecular-genetic (3%), etc.

Commodity expertise is one of the most com-
mon forensic examinations in criminal proceedings
of the category under study because the object of its
research is the subject of encroachment. According
to A.V. Bodnar, this examination is a way of collect-
ing evidence of exactly those factual data that are
important for the correct establishment of objective
and subjective signs of a criminal offence - that is,
those non-obvious facts that can be established by
commodity specialists through a special examina-
tion of the relevant objects [3].

O.V. Shevchenko rightly calls commodity ex-
pertise a procedural action, the essence of which is the
conduct by forensic commodity experts, based on the
tasks of the parties to criminal proceedings and the
court, a scientifically founded examination of goods,
works, and services to establish their commodity prop-
erties and other consumer information when solving
the problems of criminal proceedings using systems
and methods, which is issued as an expert opinion [13].

The objects of commodity expertise are:
a) products of commercial origin (industrial and
food groups); b) raw materials, semi-finished prod-
ucts, auxiliary materials; c¢) containers, packaging
means of commercial use in the form of samples,
both new and used; d) documents describing the
origin, type, article, grade, completeness, and oth-
er indicators of goods; e) other material evidence,
materials of criminal proceedings [3]. Notably, the
subject of commodity expertise is mainly products of
commercial origin that are in a state of complete un-
suitability or temporary unsuitability, which makes
it impossible to use them for their intended purpose.

The appointment of a forensic commodity
expert examination takes place in several stages,
namely: a) determining the need for a forensic com-
modity expert examination; b) choosing an expert;
¢) drawing up a resolution on conducting a forensic
commodity expert examination; d) formulating is-
sues that should be resolved by experts; e) familiar-
ising the suspect with this resolution; f) explaining
their rights to them [3]. This study believes that
during the investigation of intentional destruction
or damage to property, in particular, of an employ-
ee of a law enforcement agency, a forensic commod-
ity examination should be assigned in each proceed-
ing. Our position is also justified by the legislative
provisions, because according to paragraph 6 of
part 2 of Art. 242 of the Criminal Procedure Code
of Ukraine, an investigator or prosecutor is required
to appoint an expert examination to determine the
amount of material damage, if the victim cannot
determine them and has not provided a document
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confirming the amount of such damage, the amount
of non-property damage, environmental damage
caused by a criminal offence [10]. Taking this into
account, it is believed that the allocation of a stage
to determine the need for a forensic commodity ex-
amination is inappropriate during the investigation
of criminal offences related to the intentional de-
struction or damage to the property of a law en-
forcement officer.

Before the implementation of further stages
of the appointment of a forensic commodity exami-
nation, in particular, regarding the preparation of a
decision on its conduct and the formulation of issues
that should be resolved by experts, the investigator
is obliged to take a number of procedural measures
designed to ensure the effective conduct of such stud-
ies. These include, in particular, measures aimed at
collecting all the necessary initial data on the object
of research and the circumstances of the incident.

This need is due to the fact that the value of
objects (things) that were in use must be determined
in accordance with their market value at the time
of committing the crime. The expert must calculate
the percentage of wear and tear of the item due to
its previous use, which also affects the value of the
property. In addition, the investigator is obliged to
establish what damage the object of research had
before the crime occurred, whether it was in a usa-
ble state, what damage was caused as a result of the
crime, etc. The investigator must establish all this
information and formalise it in a procedural way,
and send the received materials for research by a
forensic expert. In addition, the investigator must
determine whether they will send material evidence
directly for the expert’s research or limit themselves
to providing materials for criminal proceedings.
This study believes that the solution to these is-
sues depends on the investigative situation that has
developed at a certain stage of the investigation.
Therewith, to solve them most optimally, the inves-
tigator can seek advice from a specialist - a com-
modity expert. The latter will also help to correctly
formulate the question that the expert should solve.

However, during the investigation of the
category of criminal proceedings under study, the
commodity expert is assigned the task of determin-
ing not only the value of the damaged property but
also destroyed. As an example, criminal proceedings
No. 12018170190000353, which were considered
by the Leninsky District Court of Poltava can be
cited. According to the circumstances of the case,
the accused decided to take revenge on the district
police inspector of the Kobeliatskyi Main Depart-
ment of the National Police in the Poltava region
due to the fact that the latter repeatedly drew up re-
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ports on them committing administrative offences.
The accused arrived at the territory of the victim’s
household and set fire to 95 hay bales with a lighter
to realise their criminal intent. As a result of the de-
liberate destruction of property belonging to a law
enforcement officer, committed by arson, the victim
suffered damage in the amount of 4750 UAH [14].
This study believes that in such cases, the investi-
gator should conduct actions aimed both at estab-
lishing individual signs of destroyed property and
confirming its presence.

Before appointing a forensic commodity ex-
amination, the investigator should consider the fact
that in some cases it is advisable for a forensic ex-
pert not only to get acquainted with the materials
of criminal proceedings but also to directly exam-
ine the destroyed or damaged property, especially
when the encroachment is committed against real
estate. Thus, for example, in criminal proceedings
No. 12018200060000317, which was considered by
the Akhtyrskyi City District Court of Sumy region, the
accused, having brought an offensive fragmentation
hand grenade of remote action RGD-5 into combat
mode, to use the damaging factors of its explosion
to damage the victim’s property, used the specified
combat supply, throwing it into the courtyard of the
household in the direction of the Chevrolet Niva
2123 car. As a result of the impact of the damaging
factors of the explosion, which occurred as a result
of the use by the accused of an offensive fragmenta-
tion hand grenade of remote action RGD-5, damage
to the property belonging to the victim, namely: a
Chevrolet Niva 2123 car, the facade, windows, and
roof of a residential building, which caused material
damage to the victim. This study believes that under
such conditions and in such investigative situations,
it is appropriate for an expert to directly examine
the damaged property. If it is impossible to conduct
an inspection, it is advisable not to limit yourself to
examining the scene of an accident, but also to in-
terrogate the owner and users of the property about
its previous condition [15]. Thus, the investigator is
also required to inform the victim and other inter-
ested parties about the impossibility of performing
actions aimed at changing the state of material ev-
idence (in this case, the subject of encroachment).

Another type of common forensic examina-
tions that are prescribed during the investigation
of a criminal offence under Art. 347 of the Crimi-
nal Code of Ukraine is auto-commodity expertise.
Auto-commodity expertise systematically examines
vehicles (their components) as a commodity, meth-
ods of cognition of their use value, cost values of
technological aspects of their restoration repair, and
requirements for the quality of repair [16].
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One of the stages of automotive expertise is a
technical inspection of a wheeled vehicle. It allows for
identifying a wheeled vehicle; determining its tech-
nical condition; completeness; nature and volume of
damage caused to the vehicle; mileage and other in-
dicators necessary for the investigation. The current
legislation of Ukraine provides for the possibility of
conducting automotive research and drawing up an
opinion without personal inspection of a wheeled
vehicle by an expert. This is possible only by the
decision of the body (or person) that appointed the
expert examination (involved the expert), provided
that all the necessary data necessary for conducting
the study is provided [16]. This study believes that
under such conditions, to ensure the non-alienation
of vehicles that have become the subject of encroach-
ment, it is advisable to seize them and store them in
special penalty areas. In general, the specific features
of assigning and conducting automotive expertise are
similar to the specific features of commodity research.

This study believes that the conclusions of ex-
perts obtained from the results of commodity and
automotive research are of great importance for the
investigation since they allow stating the fact of caus-
ing material damage to the victim and contribute to
determining the actual amount of damage caused,
which can be recovered in favour of the victim by
filing a civil claim.

The next type of forensic examination is tra-
cological, the varieties of which are: fingerprint
examination, examination of human footprints and
shoe traces, traces of paws and teeth of animals,
traces of breaking and tools, means of mass produc-
tion, locking and safety devices, whole parts, edged
weapons, and examination of nodes [17].

The main tasks of tracological expertise in-
clude: 1) identification or determination of generic
(group) belonging of individually defined objects
by materially fixed traces — reflections of their
trace-forming surfaces; 2) diagnostics (establish-
ment of properties, states) of objects; 3) situation-
al tasks (establishment of the mechanism of trace
formation, etc.); 4) establishment of facts related to
spatial, functional, structural, dynamic, and some
other characteristics of the trace-forming process,
and features of trace-forming objects [17].

An important feature that affects the results of
tracological studies is the set of objects that should
be sent to the expert: 1) a trace with the object car-
rier, and if impossible — a copy of the trace; 2) the
object that may have left a trace; 3) if necessary —
diagrams and data on the place, time of detection of
traces, conditions in which objects with traces were
before they were sent for examination [18].

Determining the possibilitiesand featuresofthe
appointment of forensic tracological examinations,
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the main source of receipt of objects for tracological
research is the inspection of the scene of the acci-
dent. According to A.V. Bodnar, the environment at
the scene of an accident in proceedings for destruc-
tion or damage to property may contain all types of
tracological traces formed as a result of mechanical,
chemical, biological, and temperature effects.

The specificity of intentional destruction or
damage to the property of a law enforcement officer
is that they are characterised by the presence of
traces formed mainly as a result of mechanical and
temperature exposure. Therewith, as the analysis of
the study shows, tracological examinations aimed
at establishing the mechanism of destruction or
damage to the property of a law enforcement officer
are appointed by investigators only in case of de-
tection of the instrument of committing a criminal
offence (firearms, knives, axes, etc.). Moreover, for
most criminal offences, where, for example, there
was a collision of wheeled vehicles or their dam-
age by striking individual fragments of real estate
(for example, kicking headlights, side mirrors, etc.),
no expert examinations were assigned. This allows
concluding that investigators do not fully use the
possibilities of tracological examinations.

The criminal proceedings under study are
characterised by tracological examinations aimed at
identifying traces of the bottoms of shoes and ve-
hicles based on tire tracks. In this context, the tire
prints of a car found on the ground may not always
identify the vehicle that was at the scene of the crime.

The inability to identify a vehicle is often also
due to the fact that by the time it is sent for forensic
examination, the wheels or tires may be replaced. In
this regard, to ensure the identification of the car,
traces of which were found during the inspection of
the scene, as noted by M.H. Chernets, it is necessary
to conduct the following actions: 1) in addition to
tire prints, identify the vehicle, it is necessary to use
witness statements regarding the model and colour
of the vehicle, traces of scree glass and paint mate-
rials at the scene of the accident and damage to the
car itself; 2) determine the fact of replacing tires on
the car after committing a crime, the investigator
should remove all sets of tires that may be found in
the suspect’s household or garage; 3) confirm the
fact of replacing tires on a particular car by inter-
rogating employees of service stations located near
the suspect’s place of residence or on the way of the
car from the crime scene to their house [19].

As for the examination of materials, substanc-
es, and products, the need for its appointment takes
place in those criminal proceedings of the category
under study that are committed by arson. They are
also characterised by the appointment of fire and
technical examinations.
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Forensic investigation of a fire site requires
the collection, analysis, and interpretation of phys-
ical evidence found at the scene to help determine
whether the fire was the result of an accident or in-
tentional action. Standardised methods are usually
used as part of an investigation to determine wheth-
er an accelerator (such as gasoline) has been used
to initiate or increase the speed of fire spread [20].
Under these circumstances, the examination of pe-
troleum products, fuel, and lubricants is quite com-
mon. Due to this type of examination, it is possible
to determine the flammability group of a particular
material, the speed of flame propagation through a
particular material, the duration of combustion of
individual objects in specific conditions, the ignition
temperature, combustion of petroleum products, and
any other materials [2]. Typical questions that are
set for experts when appointing an expert examina-
tion of petroleum products, fuel, and lubricants are:

1. Do the objects provided for research belong to pe-
troleumproducts, fuel,andlubricants?Ifso,whichones?

2. Are there any traces of petroleum products, fuel,
and lubricants, flammable or combustible liquids
(in residues seised at the fire site or samples taken
from a person) on the objects provided for research?

3.Dothesamplesofpetroleumproductsprovided for
research have acommon generic, group affiliation, and
previously formed a single volume (single mass) [17]?

Criminal proceedings of the category under
study are also characterised by the appointment of
comprehensive forensic examinations. The main
procedural features of a comprehensive expert ex-
amination are the following:

- establishing not only factual data but also cir-
cumstances that need to be proved in the case;

— research conducted based on the relationship
of various fields of knowledge, techniques, and
methods;

- conducting an expert examination by several
(at least two) experts who have different specialities
(specialisations) and, accordingly, dividing func-
tions between them;

— a complex set of expert studies, each of which
is independent in procedural terms, but is linked by
a single purpose;

- a single study does not exclude the possibility
of a separate examination of the object of research;

- joint analysis and collegial assessment of the
conducted research; logical coherence and consist-
ency of the obtained conclusions; formatting of a
joint conclusion [21].

Based on the results of the analysis of the inves-
tigative and judicial practice of analysing criminal
offences of the category under study, it is concluded
that the most common are such complex forensic ex-
aminations as complex automotive and tracological,
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and complex forensic fire-technical, materials, and
tracological. A fairly common procedural form of
special knowledge, which is used in the investigation
of intentional destruction or damage to the proper-
ty of a law enforcement officer, is the involvement
of specialists. According to Art. 71 of the Criminal
Procedure Code of Ukraine, a specialist in criminal
proceedings is a person who has special knowledge
and skills in using technical or other means and can
provide advice during pre-trial investigation and
judicial proceedings on issues that require appro-
priate special knowledge and skills [10]. In other
words, the investigator has the right to involve a
specialist in obtaining technical assistance or ad-
vice that provides for the use of special knowledge.

The specialist draws the attention of the per-
son conducting the investigation to the circumstanc-
es relevant to the criminal proceedings, identified
by them in the process of investigation of traces, ob-
jects, technical means, tools, and devices that could
have been used during the commission of the crime.
It provides the necessary reference data; notes the
circumstances that contributed to the commission of
the crime; expresses considerations about the possi-
bility of verifying the collected data on forensic re-
cords (collections, file cabinets, information-search
engines, an automated data bank). Given the above,
an inspection of the scene without a specialist can
be regarded as a tactical error [3].

Based on the results of the analysis of mate-
rials of criminal proceedings of the category under
study, it can be concluded that most often investiga-
tors involve forensic inspectors. The interaction of
the investigator and forensic inspectors during the
pre-trial investigation of criminal offences should
be understood as the joint coordinated activity of
these entities using technical or other means during
the detection, recording, seizure, packaging, and
preliminary research of trace information, technical
and forensic support for recording the course and
results of investigative (search) actions to ensure
the effectiveness of criminal proceedings [22].

A forensic inspector, as a specialist, can also
be involved in an inspection, investigative exper-
iment, search, and other investigative actions, if
the investigator considers this necessary. Its main
function is to provide direct technical assistance in
fixing the course of investigative action, finding, re-
moving, and packaging material evidence, drawing
up schemes, plans, etc. -[4]. In addition, the foren-
sic inspector has the right to conduct measurements,
photographing, sound or video recording, draw up
plans and diagrams, produce graphic images of the
examined place or individual things, prints, and
casts, inspect and seize things and documents that
are relevant for criminal proceedings [23].
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A characteristic feature of the group of crimi-
nal offences under study is conducting an additional
inspection of the scene of an accident, and inspec-
tions of objects or other premises, searches, and
investigative experiments. Forensic inspectors and
specialists in the field of fire safety, specialists in
the field of expertise of materials, substances, and
products, employees of the state emergency service
of Ukraine and other bodies and institutions are in-
volved in these investigative (search) actions.

= Conclusions

The conducted study allowed drawing the following
conclusions:

1. Experts and specialists are carriers of special
knowledge, the use of which is the main guarantee
of ensuring an effective investigation of intentional
destruction or damage to the property of a law en-
forcement officer.

2. Typical examinations during the investigation
of intentional destruction or damage to the property
of a law enforcement officer should be considered:
commodity (42 %), automotive (85 %), tracological
(22 %), materials, substances, and products (21%),
fire-technical (12 %), photographic and portrait (9
%), forensic psychiatric (8 %), video or audio record-
ings (7 %), explosive-technical (5 %), molecular-ge-
netic (3%), etc.
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BUKOpPUCTaHHSA cneuianibHUX 3HaHb
nig yac poscnigyBaHHA YMUCHOIO 3HULLEHHS a60 NOLUKOOYKEHHS
MalHa npauiBHMKa NPaBOOXOPOHHOIO OpraHy

Anna MeTtpiBHa Ymx

XapkiBChKMI HalliOHAJIbHUI YHiBepCUTET BHYTPIILIHIX CIIpaB
61000, npocnekT JIsBa Jlangay, 27, XapkiB, YKkpaiHa

m AHoOTAaIlis. MeTO0 MOCJIiKeHHs € BU3HAUEHHS TUIOBUX GOPM CHelliaJbHUX 3HaHb, IKi BUKOPUCTOBYIOTh
CJIiI4i mifg yac po3ciigyBaHHA YMUCHOTO 3HUILeHHA a00 MOMKOA)XKeHHA MaliHa mpalliBHIKa IPaBOOXOPOHHOT'O
opraHy, IXHiX MOXJIUBOCTEe!l Ta OKpeMUX IpOOJeMHUX MUTaHb, IO BUHMKAOTh y Ipolieci Ix peasisaril.
Jlid [OOoCATHEHHA TMOCTaBJeHOI MeTH 3aCTOCOBAaHO cHelliajbHi MeTOAM MOOCJiKeHHA: CUCTEMHOTO
aHaJlizy, NOpPiBHAJIBHOIPABOBUIM, CHCTEMHO-CTPYKTYPHUM, a TaKOX 3arajibHOHayKOBi MeTOOu, 30Kpema
OiasieKTUYHUN Ta MeTo[ aHasiorii. HaykoBa HOBU3HA AOCJIiIXKeHHA MOJIATaE B TOMY, 1110 Ha MiACTaBi aHasi3y
cJidol Ta cyoBO1 IPaKTUKU PO3CJIiAyBaHHA YMUCHOTO 3HUILeHHA abo MOUIKOXeHHA MaiiHa mpaljiBHUKa
MPaBOOXOPOHHOI'O OpPraHy BIepllle BM3HauYeHo Ti GopMU ClelliaJIbHUX 3HaHb, SKi IepeBakHO 3aCTOCOBYIOTH
cJifdi 1A po3B’si3aHHA OKpeMMX TAaKTUYHHX 3aBAaHb. TakoX OKpecsieHO MOXJIUBOCTI M MOMWJIKHU, AKUX
MPUMYCKAITHCA CIIiAUi Mif Yac Mpu3HaueHHA JeAKUX CYyJOBUX eKCIepTu3, a came: TOBapO3HaBUi, 30KpeMa
aBTOTOBApO3HaBUi, TPACOJIOTiUHi, TOXEXHO-TeXHIUHi, eKCIepTHU31 MaTepiaJlliB, peuoBUH i BUp0OiB. JloBejleHO
BaroMe 3HaueHHA CHeLiasiCcTiB y MpoBefeHHi OIJIAfiB Miclb MOJiM Ta ImpegMeTiB, TOOTO TUX CJIigUUX
(po3mrykoBux) Ail, AKi € HaUMOWMPeHIMUMU [Ji KPUMiHaJIBHUX MPOBAXeHb AOCJiXKyBaHOI KaTeropii.
OOrpyHTOBAaHO HAyKOBY TO3UIIil0 CTOCOBHO TOTO, IO €KCIepPTH U CIHeriajliCTu € HOCiAMHU ClelliaJIbHUX
3HaHb, BUKOPUCTAHHSA SIKUX € TOJIOBHOIO TapaHTi€l 3abe3neueHHsA eDeKTUBHOIO PO3CJIifyBaHHA YMUCHOTO
3HMIIeHHA ab0 MOIKOXXeHHd MaliHa IpalliBHHMKa NPaBOOXOPOHHOTO OpraHy. Bu3HaueHO THUMNOBiI BUOU
CYJIOBUX eKCIepTU3, 30KpeMa M KOMILJIEKCHUX, AKi Mpu3HavaloTh CJiq4i Mif] Yac po3CJIiaAyBaHHA 3JI0UMHIB
UbOT0 BUAY. AKLIEHTOBAHO, III0 OCHOBHUM (HaKTOpoM, AKUN Mae€ BUpilllajibHe 3HAUYeHHA y MIBUAKOMY Ta
MOBHOMY BUpillleHHi MUTaHb, IO MOCTaBJIEHi CJIiJYUM Ha BUpillleHHA CYAOBOTO eKCIlepTa, € HaJaHHA
MOBHUX BUXiOHUX AAHUX AK M[0J0 MO/il, o Biabyaacs, Tak i moAo 00’eKTiB, HampaBJIeHUX Ha JOCJIiXeHHs.
OOIrpyHTOBAHO, IO CHeLiaJiCcTiB Y KPUMiHAJIbHUX MPOBAAXEHHAX, PO3MOYATUX Y 3B’A3KY 3 BUMHEHHAM
YMHUCHOTO 3HUIIEHHA abo NOMIKOMXeHHS MaliHa mpalliBHHMKa IPaBOOXOPOHHOTO OpraHy, HaivacTiiie
3aJIy4arTh OO OTJIAAIB Miclb MOAil Ta MpeaMeTiB, OOIIYKiB, CIIiJUYUX eKCIIepUMEHTIB

m Kuti04oBi cj10Ba: 3HUIIEHHs ab0 MOMIKO)KeHHs MaiiHa; MpalliBHUK IPaBOOXOPOHHOTO OpraHy; CIielliaJibHi
3HaAHH; eKCIIepT; CleliaIicT; CyJoBa eKCIepTru3a
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m Abstract. The purpose of the study is to consider the constitutional complaint in Ukraine as a new tool
for the protection and restoration of human rights, the authority of which is constantly growing. Every
year, the number of complaints filed increases rapidly, which is due to several factors, which are analysed
in the study. The methodological tools were chosen in accordance with the purpose of the study, which is
to analyse the Ukrainian model of constitutional complaints in the context of the initial experience of their
consideration in the Constitutional Court of Ukraine. Firstly, this is about the “originality” of a constitutional
complaint as a tool that a person can use to protect themselves from state interference at the level of the
“law of Ukraine”, which was not previously provided for within the national legal order. Secondly, in March-
April 2018, the Constitutional Court of Ukraine reorganised its activities, creating a Grand Chamber, two
senates and collegiums, which activated the mechanism for considering constitutional complaints in Ukraine.
Although no decision has been made as of September 1, 2018, constitutional proceedings in dozens of cases on
constitutional complaints have reached the finish line, so in the near future, the public will get acquainted with
the first decisions. Despite the fact that the essence of the constitutional complaint is actively investigated by
Ukrainian researchers, the subject of the study does not lose its relevance, since the constitutional complaint

as a phenomenon is only beginning to be established in the constitutional practice of Ukraine

m Keywords: Constitution, human rights, constitutional complaint, Constitutional Court of Ukraine

= Introduction
First of all, it should be noted that the constitutional
complaint as an instrument has become an impor-
tant component of the right to judicial protection,
outlined by the Constitution of Ukraine in Art. 55.
According to part four of Art. 55 of the Constitution
of Ukraine, “everyone is guaranteed the right to file
a constitutional complaint with the Constitutional
Court of Ukraine on the grounds established by this
Constitution and in accordance with the procedure
established by law”.

The following researchers devoted their works
to the study of these problems: K.B. Airiian [15],
M.M. Hultai [2-4], H. Berchenko, Ye. Tkachen-
ko [4], R. Chornolutskyi [6], O. Shcherbaniuk [7],
and others. However, many aspects of the problem
raised require thorough research.
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The wording of the appeal with a constitu-
tional complaint “in accordance with the procedure
determined by law” became an obstacle to the con-
sideration of a constitutional complaint by the Con-
stitutional Court of Ukraine in the period after their
implementation in the constitutional order on Sep-
tember 30, 2016, by the law on amendments to the
Constitution of Ukraine of June 2, 2016 [8].

The scientific originality of the study con-
sists in the analysis of the features of a constitu-
tional complaint identified in the professional lit-
erature, including the following: 1) the complaint
should be related to a specific case in which the
final decision of the competent authorities has
been made; 2) the basis of the complaint should
only be a violation of rights and freedoms that are
directly enshrined in the text of the Basic Law of
the state; 3) the complaint has a subsidiary char-
acter, which means that it can be introduced only
after all other available remedies have been ex-
hausted; 4) consideration of the complaint falls
within the competence of the constitutional jus-
tice body, whose decision is final and obliges other
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state bodies [9]. This study does not fully share these
features, given their excessive generalisation.

= Results and Discussion

In fact, this trial was initiated in the Constitutional
Court of Ukraine in April-May 2018.

According to statistics, in 2018, 491 constitu-
tional complaints were filed with the Constitutional
Court of Ukraine [10].

The key features of the model of constitu-
tional complaint in Ukraine are laid in the new
Art. 151-1 of the Constitution of Ukraine: “The
Constitutional Court of Ukraine decides on com-
pliance with the Constitution of Ukraine (consti-
tutionality) of the law of Ukraine on the consti-
tutional complaint of a person who believes that
the law of Ukraine applied in the final court de-
cision in their case contradicts the Constitution
of Ukraine. A constitutional complaint may be
lodged if all other remedies have been exhausted”.

In this regard, it should be noted that although
the construction of a constitutional complaint does
not provide for its conditionality to protect basic
(constitutional) human rights and freedoms, such
constitutional wording should not be interpreted in a
different context. The legal content of the complaint
as an individual instrument determines the inex-
tricable connection of the constitutional complaint
as an institution with the need to protect (restore)
human rights - in this case, this is about a specific
person or group of persons. Focusing on the consti-
tutional formula of Art. 151-1 of the Constitution of
Ukraine (“when making a final court decision in its
case”), the norm of the Constitution also certifies
the connection of this legal remedy with protection
against violation of the rights of an identified sub-
ject. Even if, based on the results of consideration of
a constitutional complaint, the normative potential
of human rights violations is clarified, which reflects
the systemic problem of constitutional legal order
(which should be primarily aimed at the activities
of the Constitutional Court), this does not change
the nature of the constitutional complaint [11].

The outlined features of the constitutional
complaint model should be taken in the context and
in relation to other constitutional norms related to
constitutional jurisdiction. For example, Art. 152
of the Constitution of Ukraine provides: “Laws and
other acts by the decision of the Constitutional
Court of Ukraine are recognised as unconstitutional
in whole or in a separate part, if they do not com-
ply with the Constitution of Ukraine or if the proce-
dure established by the Constitution of Ukraine for
their consideration, adoption or entry into force has
been violated.” It follows that a person (subject of
the right to a constitutional complaint) can justify
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the unconstitutionality of a law that is “applied in a
final court decision in their case” on the grounds of
both the content of the law and on the grounds of
violating the constitutional procedure for its consid-
eration, adoption, or entry into force.

Thirdly, the Law of Ukraine “On the Constitu-
tional Court of Ukraine” (hereinafter referred to as the
Law), adopted on July 13, 2017, regulated the mod-
el of a constitutional complaint in more detail [12].

Art. 55 of the Law stipulates that “a consti-
tutional complaint is a written request submitted
to the court for verification of compliance with the
Constitution of Ukraine (constitutionality) of the law
of Ukraine (its individual provisions), which is ap-
plied in the final court decision on the case of the
subject of the right to a constitutional complaint”
(part one of the article). In the second part of Art. 55
of the Law, it is established that the constitutional
complaint contains: 1) the surname, first name, pat-
ronymic (if any) of a citizen of Ukraine, a foreigner,
or a stateless person, the address of the registered
place of residence of the person (for a foreigner or a
stateless person — the place of stay) or the full name
and location of the legal entity, and the number of
the means of communication, e-mail address, if any;
2) information about the authorised person acting on
behalf of the subject of the right to a constitutional
complaint; 3) a summary of the final court decision
in which the relevant provisions of the law of Ukraine
were applied; 4) a description of the course of con-
sideration 5) specific provisions of the law of Ukraine
that should be checked for compliance with the con-
stitution of Ukraine, and specific provisions of the
Constitution of Ukraine that should be checked for
compliance with the law of Ukraine; 6) justification
of claims about the unconstitutionality of the law of
Ukraine (its individual provisions) indicating which
of the human rights guaranteed by the Constitution
of Ukraine, in the opinion of the subject of the right
to a constitutional complaint, was violated as a result
of the application of the law; 7) information about
documents and materials referred to by the subject
of the right to a constitutional complaint, with the
provision of copies of these documents and materials;
8) A list of documents and materials that are attached.

Art. 56 of the Law stipulates that “the subject
of the right to a constitutional complaint is a person
who believes that the law of Ukraine (its individu-
al provisions) applied in the final court decision in
their case contradicts the Constitution of Ukraine.
Subjects of the right to a constitutional complaint
do not include legal entities under public law”. It is
also established that “an individual signs a constitu-
tional complaint personally”.

Art. 77 of the law stipulates that a constitu-
tional complaint is considered admissible if it meets
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the requirements provided for in Art. 55, 56 of this
Law, and if: 1) all national legal remedies have been
exhausted (if there is a court decision adopted in the
order of appeal review that has entered into legal
force, and in the case of the possibility of cassation
appeal provided for by law - a court decision is-
sued in the order of cassation review); 2) no more
than three months have elapsed from the date of
entry into force of the final court decision in which
the law of Ukraine (its individual provisions) has
been applied. The second part of Art. 77 of the Law
also stipulates that “as an exception, a constitution-
al complaint may be accepted outside the require-
ments established by paragraph 2 of part one of
this article, if the Court considers its consideration
necessary for reasons of public interest.” Important
for the admissibility of a constitutional complaint
is part four of Art. 77, which provides: “the Court
refuses to open constitutional proceedings, declar-
ing a constitutional complaint inadmissible if the
content and requirements of the constitutional com-
plaint are obviously unsubstantiated or there is an
abuse of the right to file a complaint”.

According to Art. 78 of the Law, the means of
securing a constitutional complaint are established,
which provide that during the consideration of a
constitutional complaint, the Grand Chamber, in ex-
ceptional cases, on its own initiative, may take meas-
ures to secure a constitutional complaint by issuing
an interim order, which is an enforcement docu-
ment (part one), and the basis for securing a consti-
tutional complaint is the need to prevent irreversi-
ble consequences that may occur in connection with
the execution of a final court decision (part two).

The specific features of this model of constitu-
tional complaint allow characterising it as “partially
normative”, its subject matter is covered exclusively
by the “law of Ukraine”, effectively depriving a per-
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= Conclusions
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The effectiveness of a constitutional complaint
also depends on understanding its role as a means of
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with the protection of the objective rule of law, which
is defined in the Constitution of Ukraine.
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3BepPHEHHS 3 KOHCTUTYLIIMHOIO CKaprolo
fIK iIHCTPYMEHT 3aXMUCTy NpaB NIOANHU B YKpaiHi

Bacunb BacunboBuy Konya

YXropoAchKnil HalliOHaJIbHUI YHiBEpCUTET
88000, Bysuid YHiBepcuTeTchka, 14, Yxropon, YkpaiHa

m AHoTamniA. MeTa CTaTTi — pO3TJIAHYTU KOHCTUTYIINHY cKapry B YKpaiHi K HOBUI iHCTPYMEHT 3aXUCTy
Ta BiJHOBJIEHHA IIpaB JIIOJAWHY, aBTOPUTET fAKOTO MOCTiMHO 3pocTae. II[opoKy KiJbpKicTh MOAAHUX CKapr
CTpiMKO 30iJIbIIyETHCA, IO 3YMOBJIEHO [eKijlbkoMa YWHHMKaMH, fAKi U IpoaHaji30BaHO B CTaTTi.
MertopoJioria. MeTtogoJyioriyHuil iHCTpyMeHTapiili o6paHO BiAMOBIAHO A0 MOCTaBJIeHOI MeTU CTaTTi, L[0
MoJjiATa€ B aHaJjli3i BiTUM3HAHOI MOJeJli KOHCTUTYI[IHHOI CKapru B KOHTEKCTi IOYaTKOBOTO OOCBiAy ix
posriany B Kouncturynitinomy Cyai Ykpainu. Ilo-nepiie, ifeTbcA PO «HOBU3HY» KOHCTUTYI[INHOI CKapru
AIK iIHCTPYMEHTY, SAKUM JIIOIMHA CIIPOMOXHA 3aXUCTUTH cebe BiJl AepXaBHOI'0 BTPyUYaHHA Ha PiBHI «3aKOHY
Ykpainu», 4oro paHine He OyJio neped0aueHo B MeXxax HallioHaJIbHOTO IpaBonopAaKy. [lo-apyre, y 6epe3Hi—
kBiTHI 2018 poky KoHctutyuitinuii Cyn YkpaiHM peopraHi3yBaB CBOIO [ifJIbHICTb, CTBOPUBIIN Benuky
najaTy, fiBa CeHaTH Ta KoJjieril, ynMm OyJI0 aKTHBi30BaHO MeXaHi3M pO3IJIANy KOHCTUTYI[iMHUX CKapr B
Ykpaini. HaykoBa HoBu3Ha. Xoua ctaHoM Ha 1 BepecHA 2018 poky X0OHOTO pillleHHA He 0yJI0 yXBajeHo,
KOHCTUTYLiMiHi NpOBaJXeHHA B AeCcATKaX CIpaB 3a KOHCTUTYLiMHWMU CKapraMy BUHLIUIN Ha (QiHimHy
NpAMY, TOX HaHOJIMXYMM YacOM CYCHiJIbCTBO O3HAWOMUTHCA 3 MepUIMMU pillleHHAMU. BucHoBku. Ilonpu
Te, [0 CyTHICTh KOHCTUTYILIMHOI CKaprd aKTUBHO JOCJiAXYIOTh BiTUM3HAHI BUeHi, IpeAMeT AOCIigXeHH:
He BTpavyae aKTyaJIbHOCTI, OCKiJIbKM KOHCTUTYI{iliHa cKapra fAK (peHOoMeH JIiuille TOYMHA€E YyTBepAXyBaTUCA B
KOHCTUTYLilHi} IpakTuLli YKpaiHu

m KutiouoBi ciroBa: KoHcTuTy1is, IpaBa JIIOJUHU, KOHCTUTYIiiHA cKkapra, KoHctutynitinuii Cyn Ykpainu
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m Abstract. The purpose of the study is to analyse the constitutional and legal regulation of the organisation
and activities of public authorities of cities in Ukraine. The following tasks were outlined to achieve this
goal: identify the constitutional foundations of the establishment of public authorities of cities; determine
the circle of relevant bodies; specify the constitutional and legal status of public administration bodies of
cities in Ukraine. The methodological basis of the paper was a set of general scientific and special methods,
techniques, and means of scientific knowledge, and their complex application, aimed at achieving the goal
and fulfilling the tasks of the study. Constitutional and legal regulation of the organisation and activities
of local public authorities of cities in Ukraine is the object of a long-term investigation, which as a result,
has various proposals for reforming this management system. The choice of methodological tools should
ensure a systematic investigation of current trends in improving the constitutional and legal regulation of the
organisation and activities of local public authorities of cities in Ukraine. The application of the principle of
consistency contributes to the examination of the institutional mechanism for the implementation of local
public power in cities. The method of constitutional modelling enabled the development of proposals and
recommendations for improving the constitutional and legal regulation of the organisation and activities of
local public authorities of cities in Ukraine. The scientific originality consists in the establishment of theoretical
and methodological foundations for improving the constitutional and legal regulation of the organisation and
activities of local public authorities of cities in Ukraine and substantiating practical proposals for optimising the
system of local public authorities of cities in Ukraine. In general, the constitutional and legal regulation of the
organisation and activities of local public authorities of cities in Ukraine creates a dualistic system that covers
local state executive authorities, which, on the one hand, include local state administrations and territorial
bodies of central executive authorities, on the other - city heads, the city council and its executive body,
which are local self-government bodies. Notably, local state administrations at the urban level operate only in
the cities of Kyiv and Sevastopol, and they are also created in the districts of the respective cities. The head
of state has the main influence on the establishment of local state administrations since it is they who appoint
the relevant heads, who form their composition. Territorial bodies of central executive authorities at the city
level perform not citywide managerial functions, but specific functions of the state assigned to the relevant
central body. In turn, local self-government bodies - the city council and its executive body, the mayor, who
is the main official of the territorial community of the city, in accordance with Art. 140 of the Constitution
of Ukraine and the Law of Ukraine “On local self-government in Ukraine”, — are responsible for solving issues
of local significance. Therewith, Ukraine, according to researchers, needs a decentralisation reform, which
consists in reforming the city administration system, considering the successful experience of the EU countries
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In the current conditions in Ukraine, the trend towards
increasing the urban population continues, and the
main resources are concentrated in cities. It is clear
that the issue of implementing local self-government
by territorial communities of cities is quite relevant.
In addition, Ukraine has applied a mixed concept of
local self-government, or the so-called concept of
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municipal dualism, which provides for the imple-
mentation of management at the local level both
through the implementation of local self-government
and through the implementation of local state power.

The Constitution of Ukraine does not contain
any specific provisions on city management. The
norms defining the procedure for implementing ap-
propriate management are contained in various sec-
tions of the Basic Law concerning the construction
of the state apparatus in general and the principles
of local self-government in Ukraine, in particular.

Constitutional and legal regulation of the
organisation and activities of local public authori-
ties of cities in Ukraine creates a dualistic system
that includes local state executive authorities and
local self-government bodies. Separately, the Con-
stitution of Ukraine defines the special status of two
cities, the organisation of Management of which is
outlined in special laws.

The issues of organising the exercise of local
public power in Ukraine in general and some of its
aspects, in particular, have been investigated by such
researchers as: O. Batanov, Ya. Ben, V. Bordeniuk,
N. Voitenko, S. Haiduchenko, B. Kalynovskyi, T. Ku-
lyk, A. Shynkovych. Therewith, a comprehensive anal-
ysis of the constitutional and legal regulation of urban
management issues in Ukraine was not conducted.

As of today, the constitutional and legal reg-
ulation of the organisation and activities of local
public authorities of cities in Ukraine requires re-
vision, considering the problems of implementing
local public authorities in Ukraine, and approaches
to relevant reform should consider the successful
experience of EU countries.

The purpose of the study is to analyse the con-
stitutional and legal regulation of the organisa-
tion and activities of public authorities of cities in
Ukraine. The following tasks must be completed to
achieve this goal:

- identify the constitutional basis for the estab-
lishment of public authorities in cities;

— determine the circle of relevant bodies;

— establish the constitutional and legal status of
public administration bodies of cities in Ukraine.

The scientific originality consists in the estab-
lishment of theoretical and methodological foun-
dations for improving the constitutional and legal
regulation of the organisation and activities of local
public authorities of cities in Ukraine and substan-
tiating practical proposals for optimising the system
of local public authorities of cities in Ukraine.

= Results and Discussion

According to Art. 140 of the Constitution of Ukraine,
in the cities of Ukraine, territorial communities, realis-
ing local self-government as the right to resolve issues

Scientific Journal of the National Academy of Internal Affairs, 26(3)

of local significance, form city councils, which also
form their own executive bodies and elect the mayor.

Local state administrations as state executive
authorities function only in cities with special sta-
tus — Kyiv and Sevastopol (Art. 118 of the Constitu-
tion of Ukraine) [1].

According to part 3 of Art. 197 of the Electoral
Code of Ukraine, the total composition of the council
depends on the number of voters — members of the
territorial community. Thus, the number of deputies
of the local council is less than 10 thousand voters —
22 deputies; from 10 thousand to 30 thousand vot-
ers — 26 deputies; from 30 thousand to 50 thousand
voters — 34 deputies; from 50 thousand to 100 thou-
sand voters — 38 deputies; from 100 thousand to
250 thousand voters — 42 deputies; from 250 thou-
sand to 500 thousand voters — 54 deputies; from
500 thousand to 1 million voters — 64 deputies; from
1 million to 2 million voters — 84 deputies; over
2 million voters — 120 deputies.

According to the population data of the Minis-
try of Finance for major cities of Ukraine, as of January
1, 2021, the population of Kyiv is 2962180, the next
largest population is in the city of Dnipro — 980948,
and the smallest — 50414 in Gorishni Plavni [2].

That is, the largest city council in terms of
the number of deputies is formed in the capital of
Ukraine, and the smallest is Gorishni Plavni. By
the number of deputies, this is the range from 38
to 120. considering the statistical data of the popu-
lation of Ukrainian cities, it can be concluded that
city councils function in Ukraine in the following
quantitative composition: 38, 42, 54, 64, 84, 120
deputies of the local council.

In the cities of Ukraine, except for Kyiv and
Sevastopol, which, according to the Constitution of
Ukraine, are cities with special status, city councils
form their own executive bodies.

According to Art. 1 of the Law of Ukraine “On
local self-government in Ukraine”, executive bodies
of councils are bodies that, in accordance with the
Constitution of Ukraine and this Law, are created
by village, town, city, district councils in cities (if
they are created) to exercise executive functions
and powers of local self-government within the lim-
its defined by this and other laws [3].

Art. 11 of the Law of Ukraine “On local
self-government in Ukraine” states that the exec-
utive bodies of the city, district councils in cities
(in the case of their creation) are their executive
committees, departments, and other executive bod-
ies created by councils, which are controlled and
accountable to the relevant councils, and on the
implementation of delegated powers of executive
authorities — also controlled by the relevant execu-
tive authorities.
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According to Art. 5 of the Law of Ukraine “On
local self-government in Ukraine”, district councils in
the city create their own executive bodies. The dep-
uties of the district council in the city elect the head
of this council from among their members, governing
both therelevant council and its executive committee.

The position of the Constitutional Court of
Ukraine regarding the status of the mayor is set out
in a number of decisions. Generally, it consists in
the fact that the mayor is the main official of the
territorial community of the city (part 1 of Art. 12
of the Law of Ukraine “On local self-government
in Ukraine”) with a representative mandate. The
presence of a representative mandate of the may-
or is primarily due to their direct election by the
territorial community of the city. The mayor, as a
person who has a representative mandate, acts on
behalf of voters, in particular, represents the terri-
torial community, the city council, and its executive
committee in relations with state bodies, other lo-
cal self-government bodies, associations of citizens,
etc.; applies to the court on the recognition of illegal
acts of the relevant local self-government bodies,
local executive authorities, enterprises, institutions,
and organisations that restrict the rights and inter-
ests of the territorial community, and the powers of
the council and its bodies; concludes contracts on
behalf of the territorial community, the city council
and its executive committee in accordance with the
legislation (part 3 of Art. 42 of the Law of Ukraine
“On local self-government in Ukraine”). These func-
tions and powers are fulfilled because the voters
have chosen them and given them a mandate (i.e.,
an assignment). The mayor is the main official of the
relevant territorial community of the city (Art. 12,
parts 3, 4, 5, 6 of Art. 42 of the Law of Ukraine “On
local self-government in Ukraine” in the context of
Art. 141 of the Constitution of Ukraine) [4].

According to Art. 192 of the Electoral Code
of Ukraine, elections of the village, town, city (a
city with a number of voters less than 75 thou-
sand people) heads are held according to the ma-
jority electoral system of relative majority in a sin-
gle-mandate village, town, city electoral district,
which, accordingly, coincides with the territory of
a village, town, city according to the administra-
tive-territorial structure or the territory of a village,
town, city territorial community. Elections of the
city (a city with a number of voters of 75 thousand
or more people) of the head are held according to
the majority electoral system of an absolute major-
ity in a single-mandate city electoral district, which
coincides with the territory of the city according to
the administrative-territorial structure or the terri-
tory of the city territorial community. The elector-
al system under which elections of deputies of the
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city, village, settlement council and mayor are held
is determined considering the number of voters who
have the right to vote in the relevant local elections,
as of the first day of the month preceding the month
in which the electoral process begins with the cor-
responding local elections [5].

In the paper, N. Voitenko notes that the
adopted electoral code of Ukraine has both positive
aspects and certain shortcomings. Thus, it is pos-
itive that its provisions establish the right to vote
in local elections for internally displaced persons,
as opposed to previous laws on local elections, and
the right to take part in elections of migrant work-
ers due to a simplified procedure, which provides
for the right to change the electoral address, which
in turn corresponds to the general electoral right of
Ukrainian citizens, which is enshrined in the Consti-
tution of Ukraine and international treaties. Nega-
tive, according to the author, is that the provisions
of the Electoral Code do not contain norms on the
protection of the electoral right of people with dis-
abilities, which contradicts the principle of equal
conditions in the exercise of the electoral right by
citizens of Ukraine. As the author notes, it is also
important that there are certain conflicts in the pro-
visions of the Electoral Code, which is the embod-
iment of the branching norms of electoral legisla-
tion that existed before the adoption of this code.
Thus, in accordance with paragraph 5 of Art. 14,
conscripts are granted leave to exercise their right
to vote. Instead, paragraph 7 of Art. 7 of the Code
deprives conscripts of the right to vote in local elec-
tions, describing such persons as those who do not
belong to any territorial community, thus the legis-
lator grants citizens of Ukraine, namely conscripts,
limited voting rights [6].

The city of Kyiv, which has a special status,
also has its own system of local government bodies.
In the study, T. Kulyk defines a local state authority
as an integral part of the unified state apparatus of
Ukraine, which is a collective of citizens of Ukraine
or one citizen of Ukraine who has a special status
based on the procedure established by law to per-
form the tasks and functions of the state at the local
level and is endowed for this purpose with appro-
priate state powers, which are implemented in legal
and organisational forms defined by law. According
to the current legislation, such bodies include: lo-
cal state administrations, territorial bodies of min-
istries, and other central executive authorities [7].

Thus, in general, the regulatory and legal
regulation of the organisation and activities of lo-
cal public authorities of cities in Ukraine creates
a dualistic system that includes local state execu-
tive authorities, which on the one hand include lo-
cal state administrations and territorial bodies of
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central executive authorities, on the other - city
heads, the city council and its executive body, which
are local self-government bodies.

The most important aspect of the organisa-
tion and activity of local public authorities of cities
in Ukraine is the result of such activities, the quality
and effectiveness of their management decisions.

In particular, S. Haiduchenko states in the
context of ensuring the necessary level of public
management decisions in Ukraine, the aggravation
of the problem of developing the corporate culture
of public authorities in the following areas: internal
corporate — formation of the necessary level of com-
petence of employees and a positive microclimate in
the public authority, the satisfaction of employees
with material and technical support and the level of
interaction with the management; external corpo-
rate — establishing a dialogue between the authority
and society; harmonisation of corporate interests of
public administration in society; adaptation to the
Ukrainian realities of the foreign practice of corpo-
ratism; development of a general code (standard)
of the corporate culture of public administration, in
particular, in the information and communication
field, etc. [8]. In addition, according to the author,
at the current stage of decentralisation of power in
Ukraine, the level of management decisions does not
meet the challenges of the time regarding communi-
cation and coordination of actions of all participants
in this process. The problem of forming regional de-
velopment priorities is particularly critical [8].

Researcher A. Shynkovych, on the European
practice of reorganising local self-government, notes
that it is interesting, multidimensional, and instruc-
tive, including for modern Ukraine, which, while
developing its model (system) of such governance,
on the one hand, uses its own history and traditions
of people’s self-government, and, on the other hand,
considers the best achievements of reorganising
such self-government obtained by other, mainly Eu-
ropean countries. Potentially, in addition to exam-
ples of decentralisation of power, implementation of
administrative-territorial reforms, training systems
for civil servants, etc., Ukraine actively takes part in
the functioning of such Euroregions as the Associa-
tion “Carpathian Euroregion”, “Bug”, “Lower Dan-
ube”, “Upper Prut”, “Dnipro”, “Slobozhanshchyna”.
Thus, the implementation of the modernisation of
local self-government in Ukraine takes place in the
context of both national and international practices
of such reform [9].

According to Ya. Ben, the application of the
CLEAR methodology, which reflects the feedback
between local self-government bodies and the terri-
torial community, can be an effective management
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mechanism for using the potential of participatory
democracy during the implementation of local
self-government reform in Ukraine, it is also not-
ed that participatory democracy at the local level
requires perfect mechanisms for its implementa-
tion for further reform of local self-government in
Ukraine. Therewith, participatory democracy is not
an alternative to constitutional forms of local de-
mocracy and cannot replace direct democracy (lo-
cal elections and referendums) and the activities of
representative local self-government bodies (local
councils, village, town, city heads, prefects, etc.)
in Ukraine. Participatory democracy completes the
triad “direct democracy - representative democra-
cy - participatory democracy” and strengthens the
power of territorial communities, ensures the estab-
lishment and functioning of civil society institutions
at the local level and interaction between residents
and local self-government bodies in resolving issues
of local significance, which is extremely important
in the inter-electoral period [10].

= Conclusions

Based on the conducted study, it can be conclu-
ded that:

1. In general, the constitutional and legal reg-
ulation of the organisation and activities of local
public authorities of cities in Ukraine creates a du-
alistic system that includes local state executive
authorities, which on the one hand include local
state administrations and territorial bodies of cen-
tral executive bodies, on the other - city heads, the
city council and its executive body, which are local
self-government bodies. Notably, local state admin-
istrations at the city level operate only in the cities
of Kyiv and Sevastopol, and are also created in the
districts of the corresponding cities.

2. The head of state has the main influence on
the establishment of local state administrations
since they appoint the relevant heads, who form
their composition.

3. Territorial bodies of central executive authori-
ties at the city level perform not citywide managerial
functions, but specific functions of the state assigned
to the relevant central body. In turn, local self-gov-
ernment bodies — the city council and its executive
body, the mayor, who is the main official of the terri-
torial community of the city, in accordance with Art.
140 of the Constitution of Ukraine and the Law of
Ukraine “On local self-government in Ukraine” — are
responsible for solving issues of local significance.

4. Ukraine, according to researchers, needs a de-
centralisation reform, which consists in reforming
the city administration system, considering the suc-
cessful experience of the EU countries.
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KoHCTUTYUINHO-NpaBOBa persiaMeHTalia opraHisauii
Ta AianbHOCTI opraHiB Ny6nivyHOI BNnagn Mict B YKpaiHi

OapwvHa IropiBHa PagoMcbKa

HarnionanibHa akazemisa BHYTpIILIHIX cIIpaB
03035, Costom’ssHCBKa mIToIa, 1, M. KuiB, YkpaiHa

m AHoTatisa. MeToio cTarTi € 37iliCHeHHA aHa/Ii3y KOHCTUTYIiMHO-IIPAaBOBOI perjiaMeHTallil opraHisariii Ta
AiANBHOCTI opraHiB myOJIivHOI BjIaAu MicT B YkpaiHi. Jly1Aa 11 JocATHeHHA OyJI0 OKpecJieHO TaKi 3aBAaHHA:
3’ACyBaTU KOHCTUTYLiIHI 3acaau GopMyBaHH:A OpraHiB y0/IiYHO1 B1aiu MiCT; BLIOKPEMUTHU KOJIO BiJITOBIAHNX
OpraHiB; 3’ACyBaTH KOHCTUTYILiHO-IPABOBUI CTATyC OPraHiB IMyOJIiYHOTO YNPaBJIiHHA MIiCT B YKpaiHi.
MeTOo0/IOTiYHOI0 OCHOBOIO AOCJIiKEHHA CTajla CyKYINHICTh 3arajilbHOHAyYKOBHUX i CIelliaJIbHUX METO/iB,
MpUIOMIB i 3ac00iB HAYKOBOTO Mi3HAHHS, 1X KOMILJIEKCHE 3aCTOCYBaHHs, CIPsAMOBaHe Ha JOCATHEHHs MeTU Ta
BUKOHAHHA 3aBJaHb JocaiaxeHHA. KOHCTUTYyIliliHO-TTpaBoOBa perjiaMeHTallis opraHisaliii Ta JisJIbHOCTi OpraHiB
MicIeBol my0JI1ivHOI BJIaau MiCT B YKpaiHi € 06’€KTOM TPUBAJINX HAyKOBUX IOIIYKiB, fAKi AK pe3yJabTaT MaloTh
pi3HOMaHITHI npono3unii moao pedbopMyBaHHA 3a3HAYEHO! CUCTEMH yIpaBjiHHA. Bubip MeToqoJI0rivHoro
iHCTpyMeHTapiio Mae 3a0e3[eyr T CCTEMHE BUBUEHH:A Cy4YaCHUX T€HIeHI[ill yI0CKOHaJIeHHA KOHCTUTYLiIHO-
NpaBOBOl perjaMeHTallil opraHisaril Ta JiAJbHOCTI OpraHiB MicueBol MyOJliyHOI Bjagu MiCcT B YKpaiHi.
3acTocyBaHHAIPUHIMITY CUCTEMHOCTI CIpUAE 3AiFiICHEHHIO AOCIi)KEeHHA IHCTUTY LIITHOTO MeXaHi3My peaJtisamil
micueBoi nyOJiiyHOI BjiaAu B MicTaxXx. MeTod KOHCTUTYIIMHOTO MOJE/JIOBAaHHA AaB 3MOTY HalpalloBaTu
MpOMO3ullii Ta peKoMeHJallil 3 YJAOCKOHaJIleHHA KOHCTUTYI[iFiHO-IIPaBOBOI'0 peryJiloBaHHA OpraHisaiii Ta
JiANBHOCTI opraHiB MicrieBoi myOJiiuHOI Bjagu MicT B YkpaiHi. HaykoBa HOBU3Ha moJiArae y GpopMyBaHHi
TEeOPeTUKO-MeTOAO0JIOTiYHUX 3aca[ YAOCKOHaJIeHHA KOHCTUTYIINHO-IIPaBOBOl perjlaMeHTallil opraHisaiii ta
JiAJBHOCTI OpraHiB MiclieBol MyOJIiyHOl BJagy MicT B YKpaiHi Ta 0OIpyHTYyBaHHI IIPONO3ULiN TPAaKTUYHOTO
CIpsAMYBaHHA IIOAO ONTHMi3allil CHUCTeMH OpraHiB MicreBol ImyOJiuHOI Bjaau MicT B YKpailHi. 3arajiom
KOHCTUTYILIMHO-IIPaBOBa perjiaMeHTallis opraHisariil Ta JisJIbHOCTi OpraHiB MiclieBol My0JIiyHOI BJagyd MicT
B YKpaiHi CTBOPIOE AyaliCTUYHY CHUCTEMY, II0 OXOILIIOE MicCI[eBi opraHu Aep:XaBHOI BUKOHABYOI BJIaaH, fAKi, 3
ofHOro OOKy, BKJIIOUAIOTh MicClleBi AepkaBHi agMiHicTpallil Ta TepUTOpiajbHi OpraHu NeHTpaJbHUX OPraHiB
BHMKOHABYOI BJIa[iU, 3 iHIIIOT'O — MiChKHX I'0JIiB, MiCbKY paJly Ta il BUKOHaBUMI OpraH, I[0 € OpraHaMU MiCIIeBOTO
camoBpsiayBaHHA. CJlil 3a3HaYMTH, IO MicCl[eBi AepkaBHi aaMiHicTpalil Ha MiCbKOMY piBHi (pyHKIIIOHYIOTh
nume B Mictax Kuesi Ta CeBacTomnoJii, a TakoX IX CTBOPIOIOTh y palioOHax BiANOBiAHUX MicT. OCHOBHMI BJIUB
Ha (opMyBaHHA MiClleBHUX AepXXaBHUX aJMiHiCTpalliil Ma€ roJjioBa Jiep>XaBH, OCKiJIbKU caMe BiH NpuU3Havae
BiANOBiAHUX ToJIiB, AKi 1 GOpMyIOoTh IX ckjaA. TepuTopiaspHi OpraHu IleHTPaJIbHUX OpraHiB BUKOHAaBYOI
BJIaIX Ha PiBHi MiCT BUKOHYIOTh He 3arajlbHOMIiChbKi yIpaByiiHChbKi (YHKIil, a KOHKpeTHi QYyHKIIil JepXaBH,
1[0 TOKJIaJleHi Ha BiAMOBiAHMII IleHTpaJbHUI opraH. A OCh OpraHu MiCLIeBOI'O CaMOBPSAAYyBaHHA — MiChKa
paza Ta ii BUKOHABUUI OpraH, MiChbKUI r'0JIOBA, III0 € TOJIOBHOIO OCA/I0BOI0 0COO0I0 TePUTOPiaIbHOL rpoMaau
micra, BignoBigHo o cT. 140 KoHctutyuil Ykpainu Ta 3akoHy YkpaiHu «[Ipo MmiciieBe caMOBpsAOyBaHHA B
YkpaiHi», — BiAIOBiJal0Th 3a BUpillleHH: MUTaHb MiClleBOr0o 3HaUeHHA. BogHouac YkpaiHa, Ha JyMKY BU€HUX,
notpebye pedopmMu moA0 AelleHTpasisaillii, o mossarae B pedopMyBaHHI CICTEMU MiChbKOTO yIIpPaBJIiHHA, 3
OrJIAAY Ha BAAJIMI J0OCBig KpaiH €CB

m Kitio4uoBi cjioBa: MiciieBa my6JiiyHa Bjiafa B YKpaiHi; MicIjeBe caMOBPsyBaHHs; OPTaHU MiCIieBol my06JTiyHOL
BJIaAU MIiCT B YKpaiHi; MiclieBi AepkaBHi agMiHicTpallil; opraHu MiclleBOro caMOBPAAYBaHHA

Scientific Journal of the National Academy of Internal Affairs, 26(3) 76




