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m Abstract. The purpose of the article is to analyse the issues of criminal procedural procedure for
apprehension in a person's residence or other property and, on this basis, to formulate scientifically sound
recommendations for improving current legislation and practice of its application. The article uses a set
of scientific methods, namely: terminological, system-structural, formal-logical, and comparative-legal. The
theoretical framework of the study is based on the works of Ukrainian scientists, provisions of the Criminal
Procedure Code of Ukraine, and the practice of its application. The scientific novelty of the study consists in
highlighting the specific features of the apprehension of a suspect located in their home or other property,
formulating recommendations for the application of the relevant provisions of the Criminal Procedure Code
of Ukraine in practice, and identifying the ways to improve the criminal procedural legislation to increase the
efficiency of this procedural action. Based on the results of the study, a set of proposals aimed at improving
the provisions of the Criminal Procedure Code of Ukraine regulating the procedure for apprehension in one'
home or other property, and the practice of their application was formulated: 1) to enter a residence or other
property of a suspect to detain a person who has committed a criminal offence, there must be grounds for
both entry and detention, since these are actually different procedural actions; 2) in the case of apprehension
by an authorised officer without a ruling of an investigating judge or court, physical restraint or apprehention
by order may be carried out by all police officers in accordance with the Law of Ukraine “On the National
Police”, and employees of other law enforcement agencies, but only the investigator, prosecutor has the right
to procedurally formalize these actions by drawing up a detention protocol (in view of this provision of the
Code, needs to be clarified by clearly delineating detention, which covers the whole range of measures from
physical restraint to drawing up the relevant protocol and physical restraint); 3) Article 208 of the Criminal
Procedure Code of Ukraine should provide that physical restraint or apprehension by order can be carried out
by law enforcement officers if there are legal grounds specified in Part 1 of Article 208 of the Code, and only
authorised officials - investigator, prosecutor — can procedurally formalise these actions; 4) at the legislative
level, it is necessary to provide for the possibility of detention on suspicion of committing a criminal offence
before entering data into the Unified Register of Pre-trial Investigations; 5) it is necessary to expand the exigent
circumstances provided for in Part 3 of Art. 233 of the Criminal Procedure Code of Ukraine by granting the
right to the investigator, investigator, or prosecutor to enter the home or other property of a person in exigent
circumstances related to the detention of a suspect, or accused person in order to participate in the consideration
of the application for a preventive measure in the form of detention before the decision of the investigating judge
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The Constitution of Ukraine stipulates that each
individual has the right to freedom and personal
inviolability. No one may be arrested or detained
except by a reasoned court decision and only on the
grounds and in the manner prescribed by law. The
procedure and legal grounds for detaining a person
in the event of committing a criminal offence are
defined in the Criminal Procedure Code of Ukraine.
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It is prohibited to impede movement, detain
and restrain a person without the grounds estab-
lished by law. Criminal liability is established for
committing such actions since there is a violation of
human and civil rights and freedoms provided for
by the Constitution of Ukraine.

If a person is detained on legal grounds, such
actions are a lawful temporary interference with hu-
man and civil rights and freedoms.

In view of the above, the legal grounds and
procedure for detention, especially when apprehen-
sion takes place in a person's home or other proper-
ty, is a rather topical issue in academic circles.

At the same time, numerous issues in this
area remained unresolved. Given the above, it is rel-
evant to study the criminal procedural grounds and
procedural order of apprehension by an authorised
official in the home or other property of a person.

The purpose of the study is to provide an
analysis of the issues related to criminal procedural
grounds and the procedural order of apprehension
by an authorised official in a person's home or other
property, and on this basis to formulate scientifi-
cally sound recommendations for improving current
legislation and its application.

The scientific novelty of the study consists
in highlighting the specific features of the appre-
hension of a suspect located in their home or oth-
er property, formulating recommendations for the
application of the relevant provisions of the Crimi-
nal Procedure Code of Ukraine in practice, and also
identifying the ways to improve the criminal proce-
dural legislation in order to increase the efficiency
of this procedural action.

m Results and Discussion

There are cases in the practice of law enforcement
agencies when it is necessary to enter a person's
home or other property for the purpose of arrest-
ing a person who has committed a criminal offence.
In fact, forced entry and apprehension are differ-
ent procedural actions, and therefore there must be
grounds for each of them.

The grounds for arresting a person who has
committed a criminal offence vary depending on who
carries out the apprehension. If it is an authorised
official, the said procedural action is carried out on
the basis of Art. 208 of the CPC of Ukraine, if it is
other persons — on the basis of Part 2, 3 of Art. 207
of the CPC of Ukraine. When distinguishing between
grounds, most of the practical issues are related to
the interpretation of the term “authorised official”.

Who is an authorised official? Analysis of the
provisions of Part 6 of Article 191 and Part 3 of Ar-
ticle 207 of the Criminal Procedure Code of Ukraine
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gives grounds to assert that an authorised official
is a person who is granted the right to carry out
an apprehension by law. This raises the question:
which law? Presumably, this refers to any law, not
only the CPC of Ukraine. To confirm this thesis, it
should be emphasised that if the legislator wants
to refer to this Code in the articles of the CPC of
Ukraine, the phrase “this Code” is used. An exam-
ple of a law that gives law enforcement officers the
right to apprehension is the Law of Ukraine “On the
National Police” of 2 July 2015. According to Part 1
of Article 37 of this Law, the police are authorised
to apprehend a person on the grounds, in the man-
ner and for the periods specified by the Constitution
of Ukraine, the Criminal Procedure Code of Ukraine
and the Code of Ukraine on Administrative Offences,
and other laws of Ukraine. Thus, this article refers
to the provisions of other legal acts, in particular,
the CPC of Ukraine. At the same time, an analysis
of certain police powers shows that they may relate
to detention. The police stop actions related to the
commission of a criminal offence and take measures
aimed at eliminating threats to the life and health
of individuals and public safety that have arisen
as a result of the commission of a criminal offence
(paragraphs 3, 4 of Part 1 of Article 23 of the law
of Ukraine “on the National Police”). In this regard,
the report prepared by the police officer states that
the apprehension was carried out on the basis of Ar-
ticles 23, 37 of the Law of Ukraine “On the National
Police” of July 2, 2015, and that all police officers,
not just investigators, are authorised to carry out
apprehensions. According to the letter of the Pros-
ecutor General's Office “On compliance with the
requirements of the Convention for the Protection
of Human Rights and Fundamental Freedoms and
the Criminal Procedure Code of Ukraine during the
apprehension of a person” No. 13/4-565 vykh-328
okv-20 of August 17, 2020, “authorised official” is
defined as a generic term that covers both investi-
gators and other law enforcement officers who are
authorised by the relevant laws to carry out deten-
tion. Such employees, in particular, include all oth-
er police officers: patrol police, operational units,
district police officers, and employees of other law
enforcement agencies vested with the right to ap-
prehend persons, which is determined by special
legislation, which they use in their activities (laws
of Ukraine “On the State Border Guard Service of
Ukraine”, “On the National Guard of Ukraine”, “On
the Security Service of Ukraine”, “On the National
Anti-Corruption Bureau of Ukraine”, “On the State
Bureau of Investigation”, etc.)

At the same time, the analysis of certain pro-
visions of Art. 208 of the CPC of Ukraine suggests
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a different interpretation of the concept of “autho-
rised official”. For example, in certain cases, it be-
comes necessary to conduct a search of an arrested
person. In accordance with Part 3 of Art. 208 of the
CPC of Ukraine, an authorised official, investigator,
or prosecutor may search a detainee in compliance
with the rules provided for in Part 7 of Art. 223 and
Art. 236 of the CPC of Ukraine. Instead, the analysis
of the provisions of Part 7 of Art. 223 and Art. 236
of the CPC of Ukraine show that only the investi-
gator and the prosecutor, and not any law enforce-
ment officer, can search a detained person.

Other law enforcement officers, unlike an in-
vestigator or prosecutor, also do not have the right
to draw up a detention report, and therefore they do
not draw it up without an investigator or prosecutor.

Therefore, it is natural that the practice of
recognising only employees of pre-trial investiga-
tion bodies and prosecutors as authorized officials
who have the right to carry out procedural deten-
tion without the decision of the investigating judge
has been formed.

To conclude, physical restraint or apprehen-
sion by order can be carried out by all police offi-
cers, in accordance with the Law of Ukraine “On
the National Police”, and employees of other law
enforcement agencies. However, only the investiga-
tor or prosecutor has the right to formalise these
actions by drawing up a protocol of detention. This
applies specifically to temporary detention without
the decision of the investigating judge.

Detention by an authorised official in some cas-
es takes place only on the basis of a ruling by an inves-
tigating judge, and in others - without such a ruling.

Detention by the ruling of the investigating
judge can be carried out not only by investigators,
and prosecutors but also by other law enforcement
officers who execute such a ruling. In this case, the
latter also does not carry out the procedural regis-
tration of the specified action, but actually carry out
the decision taken by an authorised person (inves-
tigating judge), that is, again, they carry out appre-
hension by order or physical restraint. An investiga-
tor or prosecutor may request such detention as part
of a criminal investigation. But the decision on de-
tention is made by the investigating judge, the court.

Apprehension without the ruling of the inves-
tigating judge. In accordance with Part 1 of Art. 208
of the CPC of Ukraine, an authorised official has the
right to apprehend a person suspected of commit-
ting a crime punishable by imprisonment without
the ruling of an investigating judge or court only in
the following cases:

— if this person was caught during the commis-
sion or attempt to commit a crime;

—ifimmediately after the commission of the crime,
an eyewitness, in particular the victim, or a set of
obvious signs on the body, clothing or scene points
to the person who has just committed the crime;

— if there are reasonable grounds to believe that a
person suspected of committing a grave or especial-
ly grave corruption crime under the jurisdiction of
the National Anti-Corruption Bureau of Ukraine may
escape with the aim of evading criminal liability;

— if there are reasonable grounds to believe that
a person suspected of committing a crime under
Art. 255,255-1,255-2 of the Criminal Code of Ukraine
may escape with the aim of evading criminal liability.

The legislator does not specify who caught
the offender during the commission of the crime.
Therefore, it can be any person, not only an autho-
rised official, who informed the latter that they had
witnessed the crime. To catch a person in the act
of committing a crime means to see them in any
period of time from the beginning of the crime or
attempted crime to its completion. Therefore, this
does not include, for example, being near the victim
of a crime after its completion.

The following options are possible: 1) imme-
diately after the commission of the crime, an eye-
witness, including the victim, points to the person
who has just committed the crime; 2) immediately
after the commission of the crime, a set of obvious
signs on the body, clothing or place of the inci-
dent indicate that this person has just committed a
crime, which is punishable by a fine of more than
three thousand tax-free minimum incomes, only if
the suspect has not fulfilled the duties imposed on
him during the imposition of a preventive measure,
or has not fulfilled the requirements for depositing
funds as bail and providing a document confirming
this in the prescribed manner.

Despite the clear indication of an exhaustive
list of legal grounds for detention, cases of viola-
tion of the procedure specified in the legislation are
common in practice, obviously due to an attempt to
detain a person without appropriate grounds. For
example, the local court correctly found that the
head of the investigative department committed ac-
tions that led to the knowingly illegal detention of a
person: in accordance with Article 40 of the CPC of
Ukraine, he instructed the operational unit to estab-
lish the location of the person, to bring him to the
office of the Ministry of Internal Affairs of Ukraine
in one of the regions. There were no grounds for
detention under Art. 208 of the CPC of Ukraine.
When giving instructions to deliver a person to the
office premises, the head of the department could
not but realise that it could be executed only in one
of the ways specified in the mentioned norm of the
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law, which actually happened later. Later, confirm-
ing this illegal detention, the law enforcement of-
ficer drew up a protocol in the absence of any of
the grounds provided for in Art. 208 of the CPC of
Ukraine (as a result of the above, the actions of the
police officer are qualified under Part 1 of Art. 371
of the Criminal Code of Ukraine) [1].

Often, detention does not occur immediate-
ly after the crime is committed, but much later.
Therefore, law enforcement officers, seeking to de-
tain persons who allegedly committed a criminal of-
fence, in some cases become subjects of a criminal
offence themselves. For example, the head of one
of the departments of the local prosecutor's office
in the Kirovohrad oblast and the senior investigator
of the Prymorskyi Police Department of the Central
Office of the National Police in Odesa oblast are ac-
cused of knowingly unlawful detention (Part 1 of
Article 371 of the Criminal Code of Ukraine). The
investigation established that the senior investiga-
tor received from the prosecutor a written order to
apprehend a person in accordance with Art. 208 of
the CPC of Ukraine. A police officer who was not
part of the investigation team, reliably knowing
about the illegality of this order, apprehended a cit-
izen without legal grounds a week after the possible
commission of a crime by him. The prosecutor then
placed the citizen in a temporary detention facility
on the basis of a detention report drawn up by the
investigator [2].

The apprehension of a person who is in a
dwelling or other possession of a person, and there-
fore the penetration into such a dwelling for the pur-
pose of detention, is possible in the following cases:

— with the voluntary consent of the person who
owns the dwelling or other property of the person to
enter the said premises;

— on the basis of the investigating judge's rul-
ing on permission to enter a suspect's home or other
property;

— without a ruling of the investigating judge un-
der exigent circumstances with further obtaining
such a ruling after entering the home or other prop-
erty of the person.

If there is a permit from a person who owns
a suspect's home or other property or a permit for
door breaching, then there are no procedural obsta-
cles to apprehending a person who is in the dwell-
ing or other property of the person if there are legal
grounds for such apprehension.

However, what if there are legal grounds for
apprehension, but there is no ruling from the investi-
gating judge and no permission from the person who
owns the housing or other property? In this case, it
is necessary to establish how the legal grounds for
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detention correspond to the grounds for entering a
person's home or other property in urgent cases. As
rightfully remarks V.Yu. Kalugin, exigent circum-
stance, apprehension and search are mutually con-
ditioned procedural actions. After all, when a person
is apprehended in a dwelling where they are hiding
from persecution, then, a search should be conduct-
ed to identify evidence of a criminal offence [3].

One of the exigent circumstances that give
the right to access the home or other property of a
person before the ruling of the investigating judge is
the case related to the direct prosecution of persons
suspected of committing a criminal offence (Part 3
of Article 233 of the CPC of Ukraine).

Direct prosecution of persons suspected of
committing a criminal offence may concern a per-
son suspected of committing a crime punishable by
imprisonment only in the following cases: 1) if they
were caught during the commission or attempted
commission of a crime (paragraph 1, part 1, Art. 208
of the CPC of Ukraine); 2) if immediately after the
commission of the crime, an eyewitness, including
the victim, or a set of obvious signs on the body,
clothing or place of the event indicate that this
person has just committed a crime (paragraph. 2,
part 1, Art. 208 of the Criminal Procedure Code of
Ukraine); 3) if there are reasonable grounds to be-
lieve that the person may escape with the purpose
of evading criminal liability, provided that they are
suspected of committing a grave or especially grave
corruption crime, referred by law to the jurisdiction
of the National Anti-Corruption Bureau of Ukraine,
or of committing a crime under Art. 255, 255-1, 255-
2 of the Criminal Code of Ukraine (paragraphs 3-4
of part 1 of Art. 208 of the Criminal Procedure Code
of Ukraine). Direct prosecution also applies to a per-
son suspected of committing a criminal offence, if
during the immediate prosecution after committing
a criminal offence such person fails to comply with
the lawful requirements of an authorised official
(paragraph 3 of Part 1 of Article 298-2 of the CPC of
Ukraine). That is, all these cases are subject to the
direct prosecution of persons suspected of commit-
ting a criminal offence (Part 3 of Article 233 of the
Criminal Procedure Code of Ukraine), and therefore,
if present, apprehension is possible in the home or
other property of the person. In such cases, it does
not matter whether the housing or other property
belongs to the perpetrator or another person who
may not be involved in the commission of a crimi-
nal offence. Such housing or other property may be
the place where a person has committed a criminal
offence or attempted to commit it, the place where
such a person tried to hide, or through which the sus-
pect tried to escape after the latter was committed.

10
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In such cases, the detention of a person imme-
diately after committing a criminal offence is entirely
legal and does not require any additional actions to
legalise this procedural action. However, the fact of
entering into a person's home or other property by ob-
taining a warrant for an inspection or search actually
after they have been conducted requires legalisation.

Direct prosecution in Part 3 of Article 233 of
the Criminal Procedure Code of Ukraine means that
a person suspected of committing a crime can be
prosecuted both immediately after the commission
of the crime and after a certain time, in particu-
lar, if his prosecution was continuous. In fact, con-
tinuous prosecution is one of the options for direct
prosecution, and therefore it is logical that it is also
used to interpret the provisions of Article 208 of
the Criminal Procedure Code of Ukraine (detention
by an authorized official) and Part 3 of Article 233
of the Criminal Procedure Code of Ukraine (forced
entry into a person's home or other property in exi-
gent circumstance), although the term “continuous”
is contained only in Paragraph 2 of Part 2 of Arti-
cle 207 of the Criminal Procedure Code of Ukraine.

Carrying out continuous persecution, autho-
rised officials are not actually limited in time, the
key factor is that the persecution does not stop. For
example, a person can be detained for 10-15 min-
utes, 1-2 hours or even several days after commit-
ting a criminal offence during a continuous pursuit.
In the process of continuous pursuit, persons sus-
pected of committing a crime can avoid detention
by constantly changing their location. In such cases,
employees of operational units indicate such cir-
cumstances in the report, after which they perform
actions aimed at establishing the location and de-
tention of these persons.

Detention of a person suspected of commit-
ting a criminal offence without a decision is possible
in any place, including housing, but only immedi-
ately after the commission of the crime or during its
continuous prosecution. At the same time, if there is
a court permit for detention in the form of a ruling,
such detention can take place at any time, regard-
less of the time that has passed since the commis-
sion of a criminal offence [4].

From the time of establishing the location of a
suspect in the housing or other possession of a per-
son, the investigator, while apprehending a person
in such places, also draws up a report of inspection
or search. At the same time, it should be noted that
the search as an investigative (search) action can be
conducted after entering data into the Unified Reg-
ister of Pre-trial Investigations (URPTI). Therefore,
as 0.V. Sachko rightly notes, having found the of-
fender at the scene, investigators and detectives are

actually “beyond the possibilities” of legally defined
actions, because criminal proceedings have not yet
been opened, and the law not only allows but also
requires such a person to be detained [5]. However,
O.A. Luchko defends a different position on this is-
sue, emphasising that although the CPC of Ukraine
does not clearly provide for the possibility of con-
ducting a search in the URPTI, however, after ana-
lysing Part 3 of Art. 233 of the CPC of Ukraine on
the right of the investigator, prosecutor in exigent
circumstance before the ruling of the investigating
judge to enter the home or other property, applying
after such actions to the investigating judge with a
request for a search, it can be concluded that it is
possible to conduct it before registering the data of
the URPTI in cases provided for by this rule [6].

In practice, to avoid the problematic situation
associated with the lack of a clear legislative provi-
sion on the possibility of conducting a search before
entering information about a criminal offence into
the URPTI, law enforcement officers only inspect the
scene after the physical restraint of a suspect. Mean-
while, another investigator (who is on daily duty as
a member of the investigative team) enters the rele-
vant information into the URPI, and only after that
the apprehension report is drawn up and the sus-
pect is searched. Generally, if such actions are taken
promptly enough, there are usually no problems.

Judge of the Criminal Court of Cassation
under the Supreme Court S. Fomin rightly points
out that many concerns that were raised in 2012,
when the CPC of Ukraine was adopted, remain un-
resolved to this day. Among them, there are issues
related to the regulatory expansion of the range of
procedural actions that could be carried out before
entering information in the unified state register of
legal entities. It is primarily a matter of the possi-
ble apprehension of a person in respect of whom
the police officers, who are not authorised to carry
out criminal procedural activities, have information
about committing or preparing to commit criminal
offences, personal search and engagement of an ex-
pert for examination. He noted that the Supreme
Court receives cassation appeals, in which the de-
fenders point out violations of the rights of a person
when he was forced to stay near the police officers
who performed the functions of public order protec-
tion. The Law of Ukraine “On the National Police”
provides for a superficial check and inspection and
restriction of movement of a person or vehicle as
preventive police measures. According to Part 1 of
Article 37 of this Law, the police are authorised to
apprehend a person on the grounds, in the manner
and for the periods specified by the Constitution of
Ukraine, the Criminal Procedure Code of Ukraine
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and the Code of Ukraine on Administrative Offenc-
es, and other laws of Ukraine. Administrative deten-
tion is carried out on the grounds and in the manner
prescribed by Art. 260-264 of the CAO, it can not be
applied to persons suspected of committing a crim-
inal offence, and detention as a measure to ensure
criminal proceedings can be carried out only after
entering data into the URPI. Such inconsistency be-
tween the normative acts in some cases may indeed
lead to a violation of human rights, and subsequent-
ly - to the recognition of evidence obtained before
the criminal proceedings as inadmissible [7].

That is, the lack of a clear indication in the
CPC of Ukraine on who is the authorised person to
apprehend, and the absence of clear regulation of
the procedure and grounds for physical restraint by
law enforcement officers of persons suspected of
committing criminal offences, leads to errors in the
execution of these actions. In some cases, this leads
to the defence filing appeals and subsequently cassa-
tion appeals to the courts to challenge the detention.

Article 262 of the CAO states that the admin-
istrative detention of a person who has committed
an administrative offence may be carried out only by
bodies (officials) authorised by the laws of Ukraine.
Administrative detention is carried out, in particu-
lar, by the National Police. That is, in the CAO, un-
like the CPC of Ukraine, physical apprehension and
its procedural registration can be carried out by the
same authorised person. Instead, according to the
CPC of Ukraine, physical detention can be carried
out by any law enforcement officer, and procedural
registration of this action can be carried out only by
the investigator, or prosecutor.

The time of detention of a suspected person
in specially designated premises starts from the mo-
ment of his/her apprehension. The concept of ap-
prehension is defined in Article 209 of the Criminal
Procedure Code of Ukraine (a person is apprehend-
ed from the moment when he/she is compelled by
force or by obedience to an order to remain near an
authorised official or in a room designated by an
authorised official).

At the same time, the legislation does not pro-
vide for the possibility of apprehension on suspicion
of committing a criminal offence before entering
data into the URPTI. Consequently, the obtained
evidence is recognised as inadmissible. In particu-
lar, the Ruling of the panel of judges of the First
Trial Chamber of the Criminal Court of Cassation
of the Supreme Court of February 16, 2021, in case
No. 204/6541/16-k states that the defender requests
to cancel the court rulings and close the criminal
proceedings. In this case, the defence, among other
arguments, raises the question of the inadmissibility
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of narcotic drugs seized from the convicted person,
since they were obtained during a personal search
after he was detained under Article 209 of the Crim-
inal Procedure Code of Ukraine.

Justifying their arguments, the defence re-
fers to the fact that this apprehension and personal
search were not documented in the report of appre-
hension, but in the report of an inspection of the
scene. The report of the inspection of the scene in
fact reflects a personal search of the detainee PER-
SON_1, which was conducted before entering infor-
mation about the crime into the URPI. The court
agreed that in such circumstances the protocol of in-
spection of the scene and the evidence derived from
it should be declared inadmissible [8].

Given this, it is advisable to envisage the pos-
sibility of apprehension on suspicion of committing
a criminal offence before entering data into the
URPTIL In such circumstances, any apprehension
of a person on suspicion of committing a criminal
offence will be lawful regardless of the moment of
physical restraint and procedural registration. If,
after the introduction of these legislative changes,
the apprehension occurs in a person's home or other
property and it is necessary to conduct a search, the
algorithm of actions will be as follows 1) entry into
the dwelling or other property of a person with his/
her voluntary consent or upon exigent circumstanc-
es (related to saving lives and property or direct
prosecution of persons suspected of committing a
criminal offence); 2) physical apprehension of a per-
son and its procedural registration; 3) entering data
into the URPTIL; 4) conducting a search; 5) immedi-
ate appeal of the prosecutor, investigator, inquiry
officer in agreement with the prosecutor after such
actions to the investigating judge with a request to
conduct a search.

Apprehension in the residence or other prop-
erty of a suspect to bring him/her to participate in
the consideration of the application for a preventive
measure in the form of detention. Apprehension in
a person's home or other property may also apply to
persons who have acquired the status of a suspect
or accused. For example, in accordance with Part 1
of Art. 188 of the CPC of Ukraine, the prosecutor,
and investigator, with the consent of the prosecutor,
have the right to apply for permission to apprehend
the suspect, accused to bring him/her to partici-
pate in the consideration of the application for a
preventive measure in the form of detention. Such
cases occur when the whereabouts of the suspect
is unknown and the suspect is put on the wanted
list. After obtaining a permit to apprehend for the
purpose of bringing such a person to justice and es-
tablishing their whereabouts, the question arises as
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to how to apprehend them if they are in the housing
or other property. If there are legal grounds for the
apprehension of a person (the relevant decision or
the person is officially wanted), law enforcement of-
ficers try to carry out the apprehension without en-
tering the home or other property of the person, so
as not to apply to the court for a search (inspection)
of the premises. This situation is partly determined
by a legal loophole, which does not classify such cir-
cumstances as exigent under Part 3 of Article 233 of
the CPC of Ukraine, which significantly complicates
the work of law enforcement. To avoid this problem,
the investigator may use the provisions of Art. 234
of the CPC of Ukraine “Search”, which states that
one of the tasks of the search is to establish the lo-
cation of the wanted persons. However, to achieve
this goal, the investigator requires a search warrant
from the investigating judge, unless, of course, there
are grounds for an urgent search involving the sav-
ing of lives and property.

In this case, it would be advisable to supple-
ment Part 3 of Article 233 of the CPC of Ukraine,
namely: “Investigator, detective, the prosecutor shall
have the right to enter the home or other property of
a person only under exigent circumstances related
to saving lives and property or direct prosecution of
persons suspected of committing a criminal offence,
or to apprehend a suspect, accused to bring him/
her to participate in the consideration of a request
for a preventive measure in the form of detention”.

Thus, entering a person's home or other prop-
erty to apprehend a person who has committed a
crime may be carried out both with and without
appropriate warrants in cases provided for by law.
In practice, there may occur situations where a war-
rant to forcibly enter the premises is available, and
the apprehension will be abrupt and carried out on
the basis of Art. 208 of the CPC of Ukraine, or, con-
versely, there is a warrant to apprehend a person,
and the entry into the premises is carried out with
voluntary consent or in the presence of exigent cir-
cumstances because there is a real threat that the
person sought is in a certain place and can hide.

Thus, having analysed the CPC, it should be
noted that entry into a dwelling or other property
of a person is possible by the ruling of the investi-
gating judge, by the voluntary consent of the owner,
and also under exigent circumstances. Such forced
entry can be executed by authorized bodies, i.e.,
law enforcement officers. Further physical restraint
or apprehension by order of a suspected person may
also be carried out by law enforcement officers.
However, the investigator and the prosecutor are
authorised to draw up a report of apprehension or a
report of the investigative (search) action. They are

the ones who are authorised to carry out criminal
procedural activities. The lack of clear definitions of
this issue in the CPC of Ukraine leads to confusion
regarding the powers of apprehension.

= Conclusions

Entering a residence or other property of a person
due to the need to apprehend a perpetrator requires
grounds for both entering and apprehending, as
these are actually different procedural actions.

Apprehension in the housing or other property
of a person, and, consequently, entering such housing
or other property of a person for the purpose of
apprehension is possible in such cases:

— with the voluntary consent of the person who
owns the dwelling or other property of the person to
enter the said premises;

—on the basis of the investigating judge's ruling on
permissionto enterasuspect'shome orother property;

- without a ruling of the investigating judge
under exigent circumstances with further obtaining
such a ruling after entering the home or other
property of the person.

In the event of apprehension by an authorised
official without a ruling of an investigating judge
or court, all police officers, in accordance with the
Law of Ukraine “On the National Police”, as well as
employees of other law enforcement agencies, may
physically restraint or apprehend by order. However,
only the investigator or prosecutor has the right to
formalise these actions by drawing up a protocol
of detention. In view of the above, the provisions
of the CPC of Ukraine require further elaboration
by clearly delineating apprehension, which covers
a range of measures from physical apprehension to
drawing up a relevant protocol.

Article 208 of the Criminal Procedure Code
of Ukraine should provide for a provision that
physical restraint or apprehension by order can be
carried out by law enforcement officers if there are
legal grounds specified in Part 1 of Article 208 of
the Criminal Procedure Code of Ukraine, and only
authorized officials — investigator, prosecutor — can
procedurally formalise these actions.

It is advisable to provide for the possibility
of apprehension on suspicion of committing a
criminal offence before entering data into the URPTI
at the legislative level. In such circumstances, any
apprehension of a person on suspicion of committing a
criminal offencewill belawfulregardlessofthemoment
of physical restraint and procedural registration. If,
after the introduction of these legislative changes,
the apprehension takes place in a person's home
or other property and there is a need to conduct a
search, the algorithm of actions will be as follows:
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- entering a person's home or other property
with his or her voluntary consent or under exigent
circumstances (in urgent cases related to saving
lives and property or direct prosecution of persons
suspected of committing a criminal offence);

— apprehension of a person and its procedural
registration;

— entering data into the URPI,;

- conducting a search;

—immediate appeal of the prosecutor, investigator,
and inquiry officer upon agreement with the
prosecutor to the investigating judge with a request
to conduct a search after conducting such actions.

It is necessary to expand the list of exigent
circumstances provided for in Part 3 of Art. 233 of the
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3aTpMMaHHSA YNTOBHOBAXEHOIO C/TY)K60BOI0 0co6010
B YXUTJi UM iHLLOMY BOJIOAIHHI ocobu:
aKTyaJibHi Npo6nemMun Teopii Ta NPaKTUKU

AHApin AHApinoBUY BO3HIOK,
AnboHa BacuniBHa [lyaa, Bitanin BonoauMmposuy ApeLlOHKOB

HarionasibHa akaziemMis BHyTpIllIHiX cIIpaB
03035, Cosnom’saHCBKa IUI0MA, 1, M. KuiB, Ykpaina

m AHotamisa. MeToo cTaTTi € aHaji3 IpOOJEMHUX MUTaHb KPUMiHAJIBHOTO MPOIECYaJTbHOTO MOPAAKY
3aTpPUMAaHHA B XUTJIi YU iHIIOMY BOJIOAIHHI ocoOu Ta GopMyBaHHA Ha Lill NiJicTaBi HAYKOBO OOIPYHTOBaHUX
peKoMeHAalii 3 yJOCKOHAaJIeHHS YMHHOI'0 3aKOHOIaBCTBA Ta MIPAKTUKHU HOro 3aCcToCyBaHHsA. MeTonoioris.
VY cTaTTi BUKOPUCTAHO KOMILJIEKC HAYKOBUX METOJiB, a came: TEPMiHOJIOTiUHHU, CHCTEMHO-CTPYKTYPHUM,
(popMasibHO-JIOTiUHNI, TOPiBHAJIBPHO- NMPaBOBUU. TeopeTHyHe MiAIPYHTA AOCJIifKeHHA CTAaHOBJIATH Mpami
yKpalHChKUX y4YeHUX, M0JIO)keHHs KpuMiHaibHOrO npouecyajpHOro KOJAeKCy YKpaiHu, a TaKoX NpaKTUKa
ioro 3actocyBaHHA. HaykoBa HOBM3HA CTaTTi MOJIATaE B TOMY, L[O B Hili BUCBIiTJIEHO OCOOJIMBOCTi
3aTpuUMaHHA ocobu, fAKa nepedyBa€ B XUTJIL YU iHIIOMY BOJIOAIHHI 0c00H, cpOPMYJIbOBAHO peKOMeHallil
OO0 3acTOCYyBaHHA BiANOBIAHUX INOJIOXeHb KpuMiHajapbHOrO MpolecyaJbHOr0 KoAeKcy YKpalHU Ha
MPaKTHUIli, a TaKOX BU3HAUYEHO HANpPsAMHU BAOCKOHaJIEeHHA KPHUMiHaAJBbHOIO NPOLiecyajibHOIO0 3aKOHOAABCTBa
3 MeTol0 MmifBuIlleHHA e(eKTHUBHOCTI MPOBeieHHA I[i€l nmporecyajbHOl Ail. 3a pe3yJyibTaTaMU JOCiI)KeHHs
chopMyJIbOBAaHO KOMILJIEKC MPOMO3ULil, COpAMOBAaHUX Ha BAOCKOHaJIeHHS NOJIoXeHb KpumiHaiabHOTO
MpoIleCcyaJIbHOTO KOJeKCYy YKpaiHH, 110 perjiaMeHTYI0Th NOPAAOK 3aTPUMaHHA B XXUTJIi a00 iHIIoMY BOJIOLiHHI
oco0u, i MpaKTUKH 1X 3aCTOCYBaHHsA, 30kpeMa: 1) 11 NpOHUKHEHHS 10 XKUTJIa YU iHIIOT0 BOJIOJiHHA 0CO0HU
y 3B’A3KYy 3 HeoOXi[IHiCTI0O 3aTpUMaHHA 0C0o0H, gKa BUMHNJIA KpHMiHaJIbHE MPaBONOPYILIEHH:, HeoOXiaHi
MiZICTaBu fAK JJIA IPOHUKHEHH:, TaK i 3aTPUMaHH:A, OCKiJIbKU GaKTUYHO Iie pi3Hi mpouecyaspHi Ail; 2) y
BUMNAAKY 3aTpUMaHHA YIOBHOBAXeHOI0 CJIyk00BOI 0co0010 0e3 yxBajiu CJOig4oro cyandi, cygy ¢isuuHe
3aTpUMaHHA YU 3aTpPUMaHHA 3a HakKa3oM MOXYTh 3[iMICHIOBATU BCi MpaliBHUKHU MOJIIIil BigMOBiAHO A0
3akoHy YkpaiHu «IIpo HamioHanpHy MoOJIillifo», @ TaKOoX NpamiBHUKN iHIINX NPaBOOXOPOHHUX OpPraHiB,
OfHaK mpoIecyajabHO OoGOpMIIATU Wi Ail NIJIAXOM CKJIQJaHHA MPOTOKOJIy 3aTPHUMaHHA Ma€ IMpaBo JIUIIe
CJIiAYui, NpoKypop (3 orjiAAy Ha 3a3HaueHe IOJIOKeHHA I1boro Kojekcy, moTpeGyioTh yTOUHEHHSA IIIAXOM
YiTKOTO PO3MeXyBaHHA 3aTPHMaHHA, sKe OXOILIIE BeChb KOMIJIEKC 3aXO[iB Bif (pi3sWUHOro 3aTpUMaHH:A
OO0 CKJIaJaHHA BiAMOBiAHOTO MOPOTOKOJYy Ta (isuvyHoro 3aTpumMaHH:A); 3) y cT. 208 KpumiHajibHOTO
MpolLlecyajibHOr0 KOJeKCy YKpalHU AOILiJIbHO Iepef0auynTy MOJIOKEeHHSA Ipo Te, Mo (i3nuHe 3aTpUMaHH:A
Yy 3aTpUMaHHA 3a HaKa3oM MOXYTh 3[AiMICHIOBATU MpalliBHUKU IPABOOXOPOHHUX OpraHiB 3a HasABHOCTI
NpaBOBUX MificTaB, 3a3HaueHuXx y 4. 1 ct. 208 Kopgekcy, a mporecyaabHO 0pOpMIIIOBATU 1i Ail MOXYTb JIKIIIE
YIOBHOBaXXeHi cJTy>x00Bi ocobu — cJIigquuii, MpoKypop; 4) Ha 3aKOHOAAaBUOMY PiBHi HeoOXiiHO NepeAbaUNTH
MOXJIMBICTh 3aTPUMaHHA 3a MiJ03pOI0 Y BUMHEHHI KpUMiHaJIbHOTO MPaBOINOPYIIeHHA O BHECEHHA AaHUX
1o EQUHOTO PeECTPY JOCYAOBUX PO3CJIiIyBaHb; 5) CJIiq pPO3MIMPUTU HEBiAKIaAHI BUNIAAKH, TepeadaveHi 4. 3
cT. 233 KpuMiHaabHOT0 IIpoLecyaJbHOr0 KoAeKCy YKpaiHu, IIJIAX0OM HaJJaHHA IIpaBa CJIiguoMy, Ji3HaBauy,
MPOKYPOPY [0 MOCTAHOBJIEHHA yXBaJi CJiAYOTO CYOAi BBIMTH A0 XUTJia YM iHIIOTO BOJIOAiHHA 0COOU B
HeBiAKJIAQAHUX BUIMAJKaX, [IOB’f3aHUX i3 3aTPMMaHHAM MiJO3PIOBAHOTO, OOBUHYBAYEHOIO 3 METOI0 HOTro
MIPUBOAY AJIA y4acTi B PO3TJiAAi KJIONOTaHHA PO 3aCTOCYBAaHHA 3aN00iKHOT0 3aX0AY y BUIJIAAI TPUMaHHA
M7y BapTOM0

m KulouoBi cjioBa: 3aTpuMaHHs; YIOBHOBaXkeHa CJIyk0oBa oco0a; XKUTJIO; iHIIE BOJIOLIHHSA 0COOWH,;
MPOHUKHEHHA A0 XUTJa abo iHIIOTOo BOJIOAIHHA 0co0U; OOMIYK; OTJIAL; CJIiAunil
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