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Y[IK 340.12:340.134(09)

Modik I. I. — 3po0byBay kadeapu dinocodii npasa
Ta topuguyHoi norikm HauioHanbHOi akagemii
BHYTPILWHIX cnpas, M. Kuis

IOPUONYHE HOPMOTBOPEHHA
B MPEAMETHOMY NOJI ®JIOCO®II NMPABA:
PETPOCINEKTUBHUN AHANI3

PosensiHymo cymHicmb  HOpuUOUYHO20 HOPMOMBOPEHHS 5K
podyKmy  Ky/fibmypHO-iCMOPUYHO20  po2pecy, W0  crpusie
eymMaHicmu4Hiti  meHOeHuii 8  npasomeopeHHi.  3dilicHeHO
pempocrniekmusHull aHari3 criegiOHOWEeHHS NMOHSIMb OPUOUYHOI ma
rpaeoeoi HOpM y KOHmMekcmi nepexody 8i0 cmamu4yHOi MOOepPHOT
napaduamu rpasa 0o idei npasa 3i 3MiHHUM 3MicmoM. Bu3Ha4yeHo,
wo ghinocopceko-npagoga Memodosiois Haro8HIE OPUOUYHI
MOHAMMS HOBUM 3MICMOM | nepemeoptoe ix Ha iHcmpymeHmapid
3ae2anbHO20 Hayko3Hascmea, 3ae0siKku YOMY KOHKpemu3ye Mexi ix
3acmocyeaHHs 8 HayKosili FopudUYHiIl meopii.

KnrouoBi cnoBa: cinococis npaea, topuanyHe HOPMOTBOPEHHS,
NpaBOTBOPEHHS, METOAOMOriA, PETPOCMEKLIS, KynbTypa.

CBiTornﬂuHo-MeTononorquM|7| Xapaktep npobnemu PUANYHOIO
HOPMOTBOPEHHSA, nepenyciMm y @inocodcbKo-NpaBoBOMY Mosi,
OXONSIE $K NpegMeT Teopii npaBa, Tak i KOMNO nNUTaHb, SKi
cTocylTbes  hinocodcbko-NpaBoBoi  CBigOMOCTi. BignosigHo fo
BITYM3HAHUX Tpaguuin pPO3yMiHHS NPaBOYTBOPEHHA $HK YaCTUHU
Teopii AepxaBu i MpaBa Ta 3axiGHOEBPOMENCHLKOrO iNocodCbKO-
npaBoOBOro [0CBiQy nepexody Big CTaTUYHOI MOAepHO! napagurMu
npaesa Ao igei npaea 3i 3MiHHMM 3MICTOM, HEODXIOHO aKLEeHTyBaTK Ha
BiAMIHHOCTi MOHATbL «IOPUANYHE HOPMOTBOPEHHS» | «NPaBOYTBOPEHHS»,
AKi € CYMDKHUMW, ane He igeHTudYHMMK. lMeplie 3 H1MX obmexyeTbes
TEOPETUYHO-NPABOBMM OOI'PYHTYBaHHAM, @ Apyre CTOCYeTbCs cepu
couianbHO-iNnocoCcbkoro aHanidy poni npasa Yy CBITOrNAQHO-
HayKoBi napagurmi. 10eTbCca NPo KOHKPETHO-ICTOPUYHWIA aHani3 iaei
npaBa B KOHTEKCTi KyNbTYPHO-ICTOPMYHOIO MpoLeCy il CTaHOBMEHHS.

JocnigHnkn CTBEpOXYHOTb, WO Ha CyvyacHOMY eTtari HeobXxigHOo
nparHyTM [0 OYMULLIEHHS BITYM3HAHOI HaAyKOBOI CBIJOMOCTI BiA
TOTaniTapHUX CTEPEOTUNIB, HaZaBLUM MOHATTH) «MpPaBO» HOBOro
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akTyanbHoro 3micty. ®inocod npasa M. . Anbyyk 3a3Havae, WO
«nepegycim Tpeba yHUKaTU TRNymMayeHHs MpaBa $K KOMMJIEKCY
NUcaHMX OepXaBHO-BragHMX BeniHb. Llen nosnTuBiCTChbKMIA Nigxig oo
npaea HeoOXiAHO 3MIHUTM Ha MpPaBOBMWI, SAKWMA Harosiowye Ha
06’ekTMBHUX BRacTMBoCTAX npaea» [1]. YdyeHa BM3HA4Yae pisHULIIO
MK  IOPUONYHO-TEOPETUYHMM NigXOoAOM [0 npaBa €K dopMu
CycninbHOI CBIAOMOCTI Ta CyCRiNbHUX BIAHOCWH | dinocodcbKo-
NnpaBoOBUM, LLO € NPeAMETOM BMBYEHHS CMIBBIOHOLUEHHS MO3UTUBHOIO i
NPUPOAHOro NpaBa Ha KOXXHOMY eTani iCTOPUYHOro PO3BUTKY.

HocnigHuk dinocodii Ta npupogHoro npaea O. O. Macnak y npaui
«lges npupogHoro npaBa B 3axigHin  binocodpcbkin  Tpaguuit
(couianbHo-inocothCbknin aHari3)» OKPECIoe HOBI acnekT npobnemu
inocodcbkoro 0BrpyHTYBaHHS tOCHATYypaniCTUYHOI iaei, «ski paHille
nepebyBanu no3a yBarokw BITYM3HAHMX OOCMIOHMKIB  yHacMigok
penyKyBaHHS BCbOrO MacvBy MPYPOAHO-NPaBoBOi NpobrnemaTuku nuiwe
00 il IOpUANYHOIO | TEOPETUKO-NPaBOBOrO acnekTy, ToAi, kKonm icTopis
PO3BUTKY iA€l NPMPOLHOro NpaBa HEPO3PUBHO MOB’A3aHa 3 eBOJIOLIELD
dhinocodpcbkmx cuctemy» [2].

OTxe, SKWO po3rnsgaTv NpaBo sIK CUCTEMY HOPM, TO MOHATTS
«lopugnyHe  HOPMOTBOPEHHSI»  BigNoOBiJAe  TEPMIHOMOrYHOMY
anapaTty nNO3UTMBHOrO npaBa, A€ HOpMa BCTaHOBIKOE KOHKPETHI
npaBuna noBeAiHKM B CYCNINbCTBi, SKi CaAHKUIOHYE N OXOPOHSE
JepXaBa 3a [JONoMorol 3axofis aepxaBHoro npumycy [3]. Tomy
TEPMiH «MPaBOYTBOPEHHSI» CTOCYETbLCA HE nuwe NpOoAYKYBaHHS
OZIHVX HOPM 3 iHWKX. Llen npouec BUXOAUTb 3a MeXi yXKe HasiBHUX B
lopucnpyaeHuii HopM i Mae CoLUiOKyrnbTypHE NOXOOKEHHS, TOBTO
BMHMKAE i3 couianbHOI NPaKkTUKW, a He nuwe 3 NOrikn pPO3BUTKY
OPUONYHOrO HOPMOTBOPEHHS. MigTBepaXeHHAM LUbOro €
peTpoCneKkTUBHUIA aHania noegHaHHA MNO3UTUBHOMO | MpUpoaHO-
NpaBOBOro IHTEPNPETYBAHHS LPULONYHUX HOPM.

BapTo 3a3HaunTK, WO HaykoBa ChiflbHOTa BUSIBNSIE CTIMKUN iHTEpecC
00 po3B’sa3aHHA (INoCcOdCbKO-CBITOrMAAHNX NPO6NeM NpaBoyTBOPEHHS
i MOro NPOeKTyBaHHA B HOPUAMYHI HOPMMW, 3aKOHOAABCTBO Ta iHLUI
HOPMAaTUBHO-NMPaBOBI aKTM W nNpuUnNUCK. Y Cy4vacHin BITYNSHAHIN
IOPUAMYHIN HayLi OCTaHHIO BUBYAlOTb 3a3BUYal Y KOHTEKCTi NUTaHb
NpaBOTBOPYOCTi, HOPMOTBOPYOCTi, 3aKOHOTBOPYOCTi, (POPMYBaHHSA
npaBa ToWO. 3asHadYeHUM acrnekTaMm MpUCBAYEHO npaui TaKux
BITUM3HAHMX | 3apybbkHUX  pocnigHukiB, ¢k H. [l. AGaoynaes,
C. C. AnekceeB, Jl.I. AHToHOBa, B. M. BapaHos, C. H. bpartycb,
O. A.TaBpunos, B. M. TopweHboB, T.O. digny, B. B. [Openwes,
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J1. 3iBC, B. N. Kasnmunpuyk, . A. Kepimos, . A. KoBa4os,
A. MypomueB, A. M. Hawwuy, A.C. NironkiH, C. B. lNoneHiHa,
B. Packatos, 1O. . PyakiH, JI. 1. CnupmgoHos, HO. O. Tuxomnpos,
O. XandiHa, O. ®. lLlebaHos, tO. C. LLIeMLuyquKo Ta iH.

Ha nouatky XXI c1. nonynspHocTi HabyBae wopugudHa
nitepaTtypa, nNpucBAYeHa npobremi MNpaBOYTBOPEHHS, ska cTana
CaMOCTiIiHUM 06’€KTOM HaykoBOro nowyky. BoHa oxonntoe okpemi
enemMeHTn JOocCnifXeHb iHWKX IHCTUTYTIB Teopil NpaBa Ta gepXaBu,
cepeq SAKMX: CTaAHOBIEHHS MpaBa B KOHTEKCTi BMBYEHHS QOpM
(mxkepen) npaBa, Teopii NPaBOBOroO pEryrtoBaHHsS, MNpaBoOreHesy,
cuctematmsauii Towo. Tak, A. B.[llonakos, aHani3ytoun nuUTaHHS
npaBoreHesy, BBaXae, L0 €QMHOI0 MiACTaBol hOpMyBaHHS Npaea €
«HasIBHICTb KOMYHIKQTUBHMX COLIOMCUXIYHMX | COULIOKYINbTYPHUX
ymMoB». HaykoBeub 3asHadae, WO MNpaBO € MEBHUM «MOPSAKOM
KOMYHIKaTVUBHUX BiOHOCWH, LUO BMHWMKAIOTb Ha OCHOBi HOPMAaTMBHO-
NPaBOBOro TIyMayeHHs PiBHOMaHITHUX NPaBOBMX TEKCTIBY [4].

KOpuct H. lN'ypaneHko BusHavae @inocodCcbKo-CBITOrMSAHNN
XapakTep aHTPOMosorivYHOro nigxo4y B MeXax MeTOAONOoriYHMX
3acag npa.onisHaHHsA. BoHa KoOHCTaTye BMYEpPnHICTb BKOPIHEHOT
hopmMarnbHO-NOrYHOT Ta AOrMaTUYHOI MO3UTMBICTCBLKOI CXeMWn B

C.
C.
P.
P.

opucnpygeHuii, HanondrawuMm Ha  HEeMMUHYYOCTi 11 3aMiHu
nognHoLeHTpuYHOW dinocodieto. «EnictemonoriyHa cutyauis, Wwo
ckrnanacs B OpUAMYHIN Hayui, 3acBigvye 11 KpU3oBMW CTaH i

cripuynHae 3miHy napagurm y cdiepi  nisHaHHa. ETtartucTtcbka
OOKTpUHa npaea, sika Buyepnana cebde Ta nepecrana 3a40BOJSIbHATY
HOBi  noTpebu  cycninbHOro  pPO3BMTKY, MoOcTynunaca  igei
“byHaoamenTanisauii nogmMHK” SK y3aranbHeHOI OHTOMOrYHOT OCHOBU
dopMyBaHHA cy4acHoro npasa» [5].

Tak, C. MocieHkoBa 3a3Hayae, «LlO0 came coLlianbHe XUTTA €
[P)KEpenoM npaBOYyTBOPEHHSA» HACTIMbKW, HACKINbKA 3a00BOSbHSE
noTpebu Ta iHTepecu OKpeMux rpoMagsH i CycninbcTBa 3aranom.
HocnigHnua nparHe cuctemaTusyBaTty pisHi METOA40MOriYHI nigxoam Ao
hbOopMyBaHHS 3acag NpaBoyTBOPEHHS abo HOPUANYHOTO
HOPMOTBOpPEHHS. Llen npouec po3noainseTscst Ha TPy OCHOBHI cUCTEMU —
MikpocoLianbHy, MeficouianbHy Ta MikpocouianbHy. HanpukiHui
npoBegeHoro gocnigpkeHHs C. MocieHkoBa OOXOAWTb BWUCHOBKY, LLO
ONs nosiBM HOBOiI HOPMM MpaBa abo 3aMiHM BXe HasiBHOI HeobXiaHi
nepenyMoBW, siKi BUSIBMAIOTBCA B CYCMiNbHUX BigHOCUHaX» [6].

BitunsHana gocnigHuua H. M. NMapxoMeHKo B acnekTi BUBYEHHS
iHCTUTYTY QOpM MpaBa Harofiowye Ha coujanbHii HeobXigHOCTI y
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opmyBaHHi NpaBOBUX HOPM. BOHa nepekoHye, WO NpaBOTBOPEHHS
Oepe no4vaToK Yy ramnys3i MmartepianbHUX BIOHOCWH, A€ BWHMWKAE
ocobnueui couianbHU hEHOMEH Y BUMMAAI PaKTUYHMX CYCMiNbHUX
BiOJHOCUWH, SIKi 3@ CBO€E MPUPOAOCHD NOTPebytoTb NEBHOI HOPUONYHOI
dopmu [7]. Hatomictb M. M. MapuyeHko 3ayBaxye, wo 6yab-sika
dopma npaBa Bigobpaxae NeBHi couianbHi peanii KOHKPETHOro
cycninbctBa. Tak, dhopma npaBa HabyBae coLuianbHOr0 3HAYEHHSA
nvwe ToAi, KONMW BUCBITNIOE MEBHY YiTKO BU3HA4yeHy couianbHo-
KnacoBy CyTHICTb i HamnoBHW0ETbCA ii 3mictom [8]. 3okpema,
. A. KepimoB Buainse iCTOPUYHO-KOHKPETHY CTafiviHiCTb
POopMyBaHHS MpaBa, WO BUSBMSETLCA B CTUXIKMHOMY npoueci
KOHCTPYIOBaHHSA HaBKOMULLHBOrO cepefoBuLLa B 3MIiCTi NpaBa, Yepes
SIKUI BU3HaYaeTbCs oopma Noro posropTaHHs [9].

KpuTukn 3asHaveHunx nNigxodiB CTBEPOXKYHOTb, WO crneuundikoro
nepeBa)HOi  OINbLIOCTI  BULLEBKA3aHMX  Cy4aCHUX  HayKOBMX
AocnimpkeHe nNpobneM npaBoOYTBOPEHHA € Te, WO BOHW MaloTb
Pi3HOBEKTOPHUI  XapakTep | MNepeBaXHO MPaKTUYHUA  3MICT,
CNpsMOBaHWI Ha po3pobrneHHsa pekoMeHAauinHOoro martepiany Wwoao
BUSIBMEHHA Ta aHanisy YMHHUKIB, SKi BU3HA4yaloTb 3MICT MpaBOBMX
HopM i npouec ix dopmyBaHHaA. Tak, T. O. [liany ctBepaxye, WO
Nomnpu 3Ha4YHy KifnbKiCTb HayKOBMX Mpaub 3 L€l TeMaTuku OOHWHI
YiTKO He BW3HAYEHO acrnekTu B3aEMO3ANEXHOCTI MK piBHEM
PO3BMUTKY CYCNiflbHUX BIAHOCWH Ta X BMNSIMBOM Ha NPaBOYTBOPEHHS,
a TaKoX MiX KpuTepiaMu JOCKOHAarnocCTi npouecy npaBoTBOPHOCTI Ta
AKICTIO HOPMaTUBHO-MPAaBOBMX aKTiB AepxaBu. HaykoBeub 3a3Havae,
WO deHOMEH MpPaBOYTBOPEHHS BITYM3HSAHI Ta 3apybikHi BYeHi
TnymadaTb $K couianbHe 4BULlEe, MPUPOOOID HAKOro € CYCNifbHI
BiJHOCMHK, a Wnoro npobrnemaTtvka OXOMSE OKPeMi acnekTu
npeameTa gocnifpkeHHa Teopii npasa, Teopii Axepen (popM) npasa,
iHCTUTYTY NPaBOBOrO PerynioBaHHA, NPaBOTBOPYOCTi, METOLOSIOrNII Ta
dinocodii npasa [10].

OgHak Ha CbOrogHi  BIiACYTHE KOMMIEKCHE  OOCHIOKEHHS
TeopeTnKo-NpaBoBOro Xxapakrepy, npucesyeHe npobnemi
NpPaBOYTBOPEHHS, LLIO KOMMMEKCHO BUCBITNIOBaNo 6 nuTaHHa $K
NpaBoOTBOPYOCTI, POpMyBaHHA Npaea, Tak i NpaBoreHesy. [1o Toro X,
ana  opmyBaHHA UIMICHOrO ySABMEHHA Mpo Take 4Buvlle, 4K
NPaBOYTBOPEHHS, Li acnektu HeobXigHO po3rnsgatu B €4HOCTI,
OCKINbKW  ANA HbOIO XapakTEePHWA MNOHATIMHWUA pagd, Yy SAKOMY
BIATBOPIOOTLCS  OO'€KTMBHI  MOMEHTM  MPOLIECIB  YTBOPEHHS,
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neritMmadii Ta couianisaudii npaea, NpaBOBMX HOPM, HPUONYHNUX
KOHCTPYKLUIN, CMCTEMU NPaABOBOrO perynoBaHHs 3aranom.

MeToro NpONOHOBaHOI yBa3i CTaTTi € 3AIMCHEHHSI PETPOCNEKTUBHOIO
aHanizy inocodcbko-MeToAOMNOrYHNX  NigxodiB oo npobremu
IOPUANYHOrO HOPMOTBOPEHHS | MPaBOYTBOPEHHSA $K  ()EeHOMEHIB
COLIOKYNbTYPHOI NpakTuKK Y goiniocodcbkin pedonekcii npasa.

OcHoBHOIO nepeaymoBol  (bopMyBaHHA  0OcobnmMBOI  Teopil
YTBOPEHHSI MpaBa (NpaBOYTBOPEHHS) CTana «iges 3aKOHOMIPHOro
pPO3BMTKY  NIOACTBa», WO HAbyno NOLWMPEHHA  HanpuKiHUi
XIX cTonitTda. AK BigOMO, nepwmmMmn NpubivYHNMKaMn LiET KoHUenuii B
ranysi topucnpyaeHuii 6ynv npeacTaBHUKU iCTOPMYHOT LLKONKU NpaBa
®. K. gpoH CasiHbi, . ®.Myxta, K.T.K. be3senep. BogHo4ac Ha
TepeHax iCTOPUYHOI KON BiaOyBaeTbCs CTaHOBNEHHSA
couionoriyHoi koHuenuii npasa (P. lepuHr). MNpoTe, Ha BigMiHY BiA
CBOIX nonepefHuKiB, yHOaTtopy LUiei LWKONW 3anepedysanu
MOXMMBICTb «HECBIJOMOro» pPO3BUTKY MpaBa, BU3HAK4YM Ivwie
«UiNbOBUIA 3aKOH» $IK TOMOBHMI 3aKOH CYCMINbHOrO pPO3BMUTKY.
OCHOBHUM  NpaBOYTBOPIOBANbHUM  YMHHMKOM  BOHW  BBaXanwu
[isnbHICTL  cyb’ekTa  3aKOHOTBOPYOCTI. TpuBanui 4vac cepefq
MUCnMTeniB Touunacsa AMCKYCis Yyepes Te, WO OAHI 3 HUX BBaXanu
BUXiOHUM Y IOPUONYHOMY HOPMOTBOPEHHI «HE CBIAOMUMN, IHTYITUBHUI
enemeHtT»  (H. M. KopkyHoB), abo  «BigobpaxeHHs  cucTemu
MeTaisnyHmx  ayxoBHWX  uUiHHOcTen» (. B. Muxannoscbkun).
YkpaiHcekun ginocod b. O. KicTakiBCbkmMi NOeAHYE Ui ABa NiAXOOM i
BM3HAE MOXNMBUM  MonepegHE OO  KiHUSA  HeycsigomrneHe
NMpaBOYTBOPEHHS, XO4a 3ayBaxye, WO Mpouec MNpaBOyTBOPEHHS
(MpuHanMHI, Ha NoYaTKOBUX CTadifAX) € «CyTo couiansHum» [11].

Y uen nepiog Takox cdopmyBascs nNiaxid, 3rigHO 3 AKAM
KaTeropii «NpaBoyTBOPEHHSA» Ta «MNpPaBOTBOPYICTb» Y hopMansHoOMY
KOHTEKCTI € TOTOXHUMW. Ynepwe HeobXigHICTb PO3pi3HEHHS
3aranbHOro npouecy npaBoOpO3yMiHHA | npouecy MpaBOTBOPYOCTI
HaykoBa ChinbHOTa BM3HanNa nuwe HanpukiHui 1960-x — Ha novaTky
1970-x pokiB. [MpMyoMy TMNOBOKO PUCOD TOrOYaCHUX HAayKOBUX Npaub
Oyno Te, WO MOHATTA «NPaBOYTBOPEHHSA» HaWyacTiwe NigMIHAMKN
TEPMIHOM «(popMyBaHHA nNpaBa» i po3rnsaganyM MOro Sk TOTOXHE.
3 ormmagy Ha ue, NpaBOYTBOPEHHS OOCHIMKYBanM B KOHTEKCTI
3’ACYBaHHSA CYTHOCTI, 3MiCTy 1 BUpOBNeHHs cnocobiB yaoCKOHANEHHS
NpaBOTBOPYOCTI (OKPEMOro eTany MpaBOYTBOPEHHS), a TaKoX
aHanisy peHoMeHa dopm (Oxepen) npaea sik NEBHOMO CoLjianbHOro
cepefoBuLLa, Y SKOMY 3apOaXKyeTbCsl Ta PO3BMBAETLCS NPaBo.
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3ayBaxumo, wo Bigomui ydeHun-topuct  C. C. Anekcees,
BM3Ha4aB (POPMYBaHHA MpaBa SK NPoLeC CTaHOBMEHHSA HOPUANYHUX
HopM. Ha noro aymky, NpaBOTBOPYICTb BUpaxae npouec opMyBaHHS
npaBa. OgHak NPaBOTBOPYICTb | MPOLIEC MPaBOYTBOPEHHS HE MOXHA
ototoxHioBatn. [HocnigHnk O. B. MiukeBnMY TakoX HarnonsiraB Ha
HeOoOXiOHOCTI  BiA  YCbOMO  KOHKPETHO-ICTOPUYHOrO  npolecy
hopMyBaHHS nNpasa BiApi3HATN NPABOTBOPUICTb SK MOro 3aBepLUanbHy
cTagito, opmy AiSnbHOCTI AepaBu, CNpAMOBaHY Ha CTBOPEHHS
npasosux Hopm [10]. Bokpema, b.B.[Openwes y npoueci
OOCnigpKeHHs Npobnemmn NpaBoBMX HOPM, LLO PErynioTb BiAHOCUHU
y cdepi nNpaBOTBOPYOCTi, nNuWe, WO IX MOXHa HasBatu
«npasoyTBOpoYMMM» [13].

Y 1980-90-x pokax iHTepeC OO0 BMBYEHHA O3HA4YeHOl
npobnematnkn 3HayHo nocunuecd. [lepegycim ue noe’da3aHo 3
npouecamu CTPYKTYPHOro nepeTBOPEHHs BCepeauHi cycninbcTea Ta
pedopMyBaHHAM OepxaBHO-MpaBoBMX sBuL. Y uen nepiog 6yno
onybnikoBaHo  (pyHOaMeHTanbHi  HaykoBi  npaui, NPUCBSYEHI
npobnemam npaBOYTBOPEHHS, Takmx ydeHux, sk H. H. BonneHko,
M. M. MapueHko, O. . MypawwuH, A. A. Cokonoea, B. B. CtenaHsiH,
P. O. XandgiHa Ta iHwWuX. Y cBoOiXx Aopobkax 3asHayveHi HaykoBLi
BMBYaIOTb SABULLIE NPABOYTBOPEHHS B aCNeKTi «LLUMPOKOro Po3yMiHHSA
NMpaBOTBOPYOCTI», LO OXOMNME HEe nuwe «Npouec YTineHHs
JepkaBHOT BOni B 3aKOHi Ta il 0pOPMIIEHHS Y BUIMAA PisHOMaHITHUX
HOpPMaTUBHO-MPaBOBMX akTiB», a W «BeCb MNiAroTOBYMM npouec
hbOpMYyBaHHS MpaBa» Ta «MOro ynopsakyBaHHS i PO3BUTOK Y Pi3HUX
acnekTax i HanpsamMax». binbLWicTb i3 HUX € NpMBiIYHMKaMK PO3NOoAiny
npouecy npaBoOYTBOPEHHS MNPUHarMHI Ha ABa eTanu: OONOMIXHUIA
(Ton, Wwo nomy nepeaye) Ta, BNacHe, NpaBoOTBOPYUN.

Tak, B. B. CtenaHsH, BMKOPUCTOBYOYM nocTynatu
AianekTnyHoro martepianiamy, BM3HA4MB, LLO NPaBOYTBOPEHHS — L&
3yMOBfeHa 3aranbHOKMacoBUMM (3aranbHOHapoO4HMMU) iHTepecamu
B3aeEMOAis OO'€KTUBHUX | CYO'€KTUBHUX (DAKTOPIB CYCMifbHOIO
noctyny. Y npoueci Takoi B3aemogii BiaOyBaeTbCA CTAHOBMNEHHA Ta
pO3BUTOK NPaBOCBIAOMOCTI 1 BOMi NaHIBHOrO Kracy (BCbOro Hapoay),
X Npoekuis Yyepes iHAMBIAyanbHYy abo KONEKTUBHY CBiJOMICTb, BOSO
KOMMETEHTHUX nocagoBux ocibé faepxaBu (MpaBOTBOpPYY BOJHO),
a Takox noganbwa o6’ekTMBiI3auiss NpaBOTBOpPYOi BOMi Yy BUrNAAi
AepxaBHOI Boni, TOGTO 3aKOHY B LUMPOKOMY PO3YMiHHI. Y npoueci
NpaBOYTBOPEHHS aBTOP BWOKPEMIIOE [Ba eTanu: 00 €KTUBHUN
(dbopmyBaHHs OO’€KTMBHMX YMHHUKIB, NpoUeciB | HABuUW, WO
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BM3HAYalOTb OCHOBHUIA 3MICT CTBOPIHOBaHUX HOPM npasa) i
Ccy6’eKTMBHUI (CTAHOBMEHHS | PO3BUTOK CYCMiNbHOI NPaBOCBIAOMOCTI
Ta BOMi, @ TakoX IX nojanblle BUPAXKEHHSA Yy BUIMMAAi AepXaBHOI
Bofi, Npasa) [14].

HaTtomictb A. A. CokonoBa, BMBYalO4M NpoLieC NpaBOyTBOPEHHS,
BMOKpeMUna TpeTii (NoCTNpaBoTBOPYMA) eTan — eTan couianisauii
HOpM no3uTmBHOro npasa. Ha 1 gymKy, Ha nepwomy eTani
NpaBoOYTBOPEHHS BUHUKAE InuvLIEe MOXNUBICTL NOSABM MNPaBOBOro
obpasy, NeBHOI Moaeni NOBeAiHKN Y4aCHUKIB CYCNiNbHUX BIOHOCKH, Ha
OpYroMy — 30IMCHIOETBCSA MNEPETBOPEHHA MOXIMBOCTI Ha peanbHi
npaBoBi HOPMW, @ OCTaHHI eTan 3aBepLUye NpoLec NPaBOyTBOPEHHSA
Yepes ix peanisauilo, TOOTO Ajl0 NPaBOBUX HOPM Y KOHKPETHUX
npaBoBUX BigHOCKMHaX. BiH TakoX CynpoBOMKYETbCA HaCTaHHAM ANd
YYaCHUKIB  couianbHOrO  CriflkyBaHHA MPaBOBWMX HAcMigkie, Lo
BignoBigatoTb abo cynepevatb iXHIM iHTepecam [15]. AHamnoriuHy
TOYKY 30py OOCTOIOIOTh iHLUI AOCNIOHUKM.

3 ornsaay Ha BULEHABEAEHI NMOMOXEHHS, MOXHa 3a3HauuT, Lo
MOHATTSA NpaBOTBOPYOCTi N NpaBOYTBOPEHHSA NpakTU4HO
OTOTOXHIOOTBCA. Ha Halwy gymKy, CRyWHUM Y LUbOMY KOHTEKCTI €
nigxiga  cy4acHux pocincekux  ydeHux M. A.lpugsopoBa i
B. B. TpodumoBa. BoHu CTBEpOXKYIOTb: SKLIO OCHOBHE (KIHO4OBE)
3HA4YeHHA Yy MNpoLeci MNpaBOYTBOPEHHS  3anuvaeTbCAd  3a
NpaBOTBOPMICTIO (AiANBHICTb, CNPAMOBaHa Ha cBifoMe, palioHanbHe
KOHCTPYIOBaHHSA MNpaBOBMX HOPM) i He Mae ceHcy ©0e3 3ycunb
cyO’exTiB  NPaBOTBOPYOCTI FOBOPUTW MpO pe3ynbTaT Mpouecy
NpaBoOYTBOPEHHS, TO Oyab-sika HeOoOXigHICTb  BMOKpemIoBaTu
KaTeropito NpaBoyTBOPEHHSA Bignagae. Y Takomy pasi cnpobu BUIATH
Ha KaTeropito «NpaBOYTBOPEHHSA» CTAOTb NPAKTUYHO Be3yChiliHMMMU,
nos6asneHumun cmucny [16].

TpyoHouwi, €Ki BMHMKaKOTbL Yy OPUAWYHIA  Hayuyi nig 4yac
po3pobneHHs AediHiLinHOro psiay cneuianbHUX TEPMIHIB, NONArawTb
Yy HeobXigHOCTi iX inocodCcbKo-NpaBOBOrO0 MNEPEOCMUCIIEHHSA Ha
GinbLL BUCOKOMY PIBHI, HiX opuanyHa Teopis. Pinocodgcbko-npasosa
MEeTOOJIONA HAamMoOBHIOE HOPUOUYHI  MOHATTA HOBMM  3MICTOM |
3abes3nevye ix «nepexig» [0 iHCTpyMeHTapito  3aranbHOro
HayKO3HaBCTBA, L0 3HAYHO 3BYXXYE MEXi iX 3aCTOCYBaHHS B HAyKOBIl
IOpUAMYHIA - Teopii. Takui  guckypc npobnemu  HOpPUANYHOIO
HOPMOTBOPEHHA K  CKMNagoBOi  MPaABOYTBOPEHHS  MOAYIOE
PO36iKHOCTI OOKTPUH MO3UTMBHOIO M NPUPOOHOrO MnpaBa, OCKiNbKM
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IXHS AMHaMmika B KyNbTYpHO-ICTOPMYHOMY npoueci Ma€ BigHOCHO
CaMOCTINHWI XapakTep.

MoHATTa «npaBo» noegHye B cobi No3nTMBHE Ta NpupogHe
npaBo i 3aranoM sik popmMa CycnifibHOT CBIAOMOCTI, i SIK perynsatop
cycninbHMX BigHOCUH. BOHO He nuwe BiATBOPHOE  HasABHI
umBinisauinHi 3000yTKM NOACTBa, @ W MPOEKTye iX y ManbyTHe.
KOpnanyHa Hayka depe3 oaHOGIYHICTL nornsaaiB Ha ByTTs He Moxe
BpaxyBaTu BCi MOXNUMBI NepuneTii BUXOPIB LMBINi3auii Ta ix BnaMBy
Ha KynbTypy $IK CUCTEMY LIHHOCTEW  KOHKPETHOI  enoxu.
[MporHo3yBaHHA NOriKW ICTOPUYHMX MOAIN € 3aBAaHHAM doinocodoil,
siKa MOrfiMHae He NnyLle KOHKPETHO iCTMHHI 3HaHHSI NPO HABKOMMWLLHIN
CBIiT i NOAMHY B HbOMY, a W BM3Ha4yae crnocobu [OCATHEHHS
OaxkaHoro, emouinHo 3abapsntotoum noro. Tak, K. Mapkc Bgano
3a3Havas, Wo «b6e3 MACLKMX eMOoLi HeMae MOLLYKY ICTUHMY!

Takum YMHOM, MOMNpWM BCi HamaraHHs MUCMAWTENIB MWHYMUX
MOKOMiHb MOEAHYBATW Hayky i dinocodito, im ue He Baanocs. OgHi
BYEHi nparHynun obmexuTn inocodito NO3UTUBHUM 3HAHHSAM MpPO
MOANHY | HABKONWLLHIO AiNCHICTb, iHWi — 3BOAMNN HayKy A0 PiBHS
dinocodcbkmx y3aranbHeHb, konn M. T. MapTmaH cTBepaXxyBas, WO
«KOXHa Hayka cama no cobi € inocodieto». EkcTpanoniowoun ue
MOMOXEHHS B HOPUANYHY MMOLUHY, BapTO 3ayBaXKUTW, LLO KaTeropil
«iges npaBa» i «MpaBOBa peanbHiCTb» Hikonu He 3biranucs. lges
npaBa 3aBXauW 3aNULAETbCs HEOCSHKHOI MpIEt0, afke cnpsiMoBaHa
Ha [OOCHArHeHHs HepeanbHux abcontoTiB: iCTWHM, gobpa M kpacwu.
Came BOHM YTBOPKKWTb B CYCNIMbHIA XUTTEQIANBHOCTI cUCTEMY
LiHHOCTEN, OpieHTyloun noguHy Ha Buwe 6naro. BopgHouac
peanbHiCTb 3Mmywye T nignopsagkysaty BRacHi  Aii  icTopuyHO
3yMOBIEHMM obCTaB/HaM.

Omke, igeHTUdikalis MNOHATb «OpPUAUYHE HOPMOTBOPEHHS»
i «<MPaBOYTBOPEHHS» HE BUMMMBAE 3 ICTOPUYHOI NOTiku topucnpygeHLii.
Byab-aka Hopma Moxe OyTu NpaBoOBOMO, AKLO BiAMOBIAAE iHTepecam
rymaHisauil cycninbHMX BiOHOCWH, | HEMpaBOBOW, KOMM posbeLlye
NOAvHY, cnekynowynm Ha i camopocTtaTHocTi. [JlioguHa — ue
cynepeynuea icToTa, sika € NPOAYKTOM i TBOpLEeM OBCTaBWH Ta 3aBXAu
nepebyBae B NpoLeci BCTAHOBMNEHHS. TOMYy BOHa sIK HOCIl i cnoxuead
npaBa 3yMOBIHOE MOJSIOXKEHHSA MPO Te, WO HEMae i He Moxe 6yTn
OOHO3HAYHOrO THyMadeHHs1 pUAMYHOI HOpMKU. O3Ha4YeHe MNOHATTH
MOXe Bignosigatv TUMYaCOBMM MparMaTUYHUM LinsiM  CYCniflbHOro
po3BUTKY, abo X OyTu sK crnpsiMOBaHe Ha NepcnekTuBy, TakK i
KOHcepByBaTM MuHyne. 3a BCIX BapiaTUBHUX anbTepHaTuB
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COLLiOKYNbTYPHOrO 3MIiCTY HOPMANYHOTO HOPMOTBOPEHHS BOHa cTabinisye
CyCriNbHi BiQHOCUHW, YPIBHOBaXXYOUM MUHYIE, CydacHe i ManbyTHE.
3a3Haunmo, WO PEeTPOCMNEKTMBHMIA  aHania  pUMANYHOro
HOPMOTBOPEHHA  SK  CKNagoBOi  MpaBOYTBOPEHHS  3acBigvye
pisHOMNaHOBY iX iHTepnpeTauilo 3anexHo Bif HasBHUX Mapagurm
dinocodCcbko-NpaBoBOro  CNpsAMyBaHHA. Y  TakOMy  KOHTEKCTI
npegmMeTom hinocodii npaBa € cuctema MUCHEHHS, NpuTaMmaHHa Tin
YM iHWIA enoci, a TakoX cuUCTemMa LIHHOCTEW, O KYNbTUBYETLCS B
Hin. BOHM BM3Ha4alOTb BUCXiOHI HayKOBi NapameTpu HPUANYHOrO
HOPMOTBOPEHHS | MNPaBOTBOPEHHS, a came Te, L0 BBaXalwTb
crnpaBeanueMM (NpaBoBMM), i Te, IO BBaXKalTb HErigHWM NIOOCLKOI
noctaTi (He npaBegHVM, HE NPaBUINbHUM, HE NpaBoBuM). Tak, |. KaHT
OyB NpMBIYHMKOM TpaHCLEeHOEeHTaNbHOro igeaniamy, a TOMy BBaXaB
npaso boxum papom, WO [ae 3MOry nOAUHI OCATHYTM BRacHy
TBOPYY W BiNbHY CYTHICTb, OCKIiflbKM BOHO BramoBYE MnpaLlypHi CTuXil
NOAMHN | HopMmanidye ChiBkutta 3 iHwumu.  OpuandHe
HOPMOTBOPEHHA Mae OyTU CNpsiIMOBaHO Ha HOBE MPaBOYTBOPEHHS,
sIKe NoegHYe CYCMiNnbHi, a TakoxX iHAMBIAyanbHi NOTpebu Ta iHTepecu.
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The Legal Rule-Making in the Object Field of Philosophy of Law:
Retrospective Analysis

The article comprises the material about the retrospective
analysis of the legal rule-making as a part of law-making; it shows
their diverse interpretations depending on the existing paradigms of
philosophical and legal areas. In this aspect, the object of philosophy
of law is the system of thought that is inherent to a particular era, the
system of values that is cultivated in it. They define the rising of the
scientific parameters of legal rule-making and law-making, namely
what is considered to be fair and therefore is legal, and what is not
considered to be worthy of a human being, is not just, right and legal.

The paper emphasizes ideological and methodological nature of
the above problem, observed in the philosophical and legal
framework, embracing as a subject of theory of law, and the range of
issues relating to the philosophical and legal consciousness. Based
on the understanding of local traditions of law-making as a part of the
theory of law and western philosophical and legal experience of
transition from «static» of the modern paradigm of law to the idea of
law «with variable content», the difference of the concepts of «legal
rule-making» and «law-making» is denoted. They are compatible but
not identical, because the first concept is limited by theoretical and
legal grounding, and the second is tangent to the socio-philosophical
analysis that goes on the role of law in the ideological and scientific
palette. In this case it is the concrete historical analysis of the idea of
law in the context of cultural-historical process of formation.

Keywords: philosophy of law, legal rule-making, law-making,
methodology, retrospection, culture.
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