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m Abstract. The research presents proposals in the areas of legal and procedural regulation of the problem of
criminal liability for crimes of corruption considering the necessity of preventing discrimination based on the
committed socially dangerous act and guaranteeing constitutional rights and freedoms of a person. Changes in
the legislation on liability for corruption crimes have demonstrated the attempts of the legislature to counteract
the phenomenon of corruption in a particular way. Undoubtedly, this is the Law of Ukraine No. 1698-VII of
October 14, 2014, according to which, to strengthen measures to combat corruption crimes, the following
amendments were introduced to the Criminal Code of Ukraine, which restrict the possibility of applying for
exemption from criminal liability, imposing a lighter sentence, exemption from punishment, replacement of
the un-served part of the sentence with a lighter one to persons who have committed corruption crimes, etc.
However, the question of whether it has achieved its purpose after six years of operation, in the author's opinion,
remains rhetorical. The purpose of the research is to improve the specific features of criminal prosecution
for corruption offences in Ukraine and, thus, to improve the prevention of such crimes. Methodology. To
achieve this purpose, Aristotelian, system-structural, comparative legal and statistical methods were applied.
Scientific originality. Having analysed the provisions of legislation and judicial practice, it was proposed to
provide financial liability and punishment along with the current procedure of responsibility and punishment
for corruption crimes, which allows committing a crime to become economically unprofitable. The proposals
are based on the case law of the European Court of Human Rights. Conclussions. The particular result that the
state will get from the such proposals is established: restoration of state interests, replenishment of the state
budget and reduction of the burden on the penitentiary system
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m Introduction

Each change of political leadership and which most-
ly occurs after the next elections in the country,
witnesses the next statements of senior officials on
strengthening or improving the fight against corrup-
tion. There seem to be some processes in this area.
But, strangely enough, it is becoming increasingly
complicated to calculate the results of this struggle,
in particular, due to insufficient statistical reporting
on criminal corruption. If the criminal law in Arti-
cle 45 [1] defines a group of crimes as corruption, it is
extremely problematic to trace or at least summarise
such information. It refers to the number of criminal
offences registered in the Unified Register of Pre-trial
Investigations, closed proceedings, persons prosecut-
ed for their commission, and, most importantly, the
availability of convictions for such crimes [2]. For
the state, and for the average citizen, the issue of the
inevitability of responsibility is essential.

Unfortunately, over the past few years, there
have been a lot of high-profile PR campaigns regard-
ing the detention of corrupt officials, registration of
criminal proceedings, and even quoting of sanctions
of the article, which provide for long-term impris-
onment [3]. However, loud statements during the
investigation are sprayed into procedural dust. And
only in some cases, individual proceedings on cor-
ruption crimes are brought to court. Thus, the num-
ber of such verdicts is negligible, the calculation of
these crimes is impossible, as it is non-transparent,
and, as a result, according to the corruption percep-
tion index, over the past five years, there has been no
significant progress. Ukraine is at the bottom of the
list on the corruption perception index in the world.
According to the international organisation “Trans-
parency International” (2015 — 142 place in the
ranking, 2016 — 131, 2017 - 130, 2018 - 120, 2019 -
126, 2020 — 117* place).

The above review of the legislation and practi-
cal application of anti-corruption laws demonstrates
that this legislative and scientific debate will not be
resolved quickly. And the undying interest in this
subject among legal scholars is now in an active
phase [4-6]. In different periods, the issue of com-
bating corruption was explored by many lawyers,
in particular: L.I. Arkusha, L.V. Bagriy-Shakhmatov,
A.M. Boyko, V.I. Borisov, O.Yu. Danshin, O.M. Dzhu-
zha, V.M. Dremin, O.0O. Dudorov, Z.A. Zaginei,
S.A. Zadorozhny, A.P. Zakalyuk, A.F. Zelinsky,
0.G. Kalman, O.0. Kvasha, V.M. Kirichko, M.G. Kolo-
dyazhny, O.M. Kostenko, O.G. Kulyk, I.V. Kushnarev,
O.M. Lozynskyi, L.E. Mezentseva, M.I. Melnyk,
D.G. Mykhaylenko, A.A. Muzyka, V.O. Navrotskyi,
E.V. Nevmerzhytskyi, D.O. Oliynyk, A.V. Savchen-
ko, E.D. Skulysh, E.L. Streltsov, V.Y. Tatsiy, V.O. Tu-
lyakov, P.L. Fris, M.I. Havroniuk, V.I. Shakun,
O.V. Shevchenko, O.Y. Shostko, N.M. Yarmysh etc.
Translated with DeepL However, the issues of the
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current state of investigation of corruption crimes,
criminal liability and punishment for these offences
remain insufficiently researched.

The purpose of the study - define a precise proce-
dure for criminal prosecution and punishment for cor-
ruption crimes, and compensation for damages caused
to the interests of the state. Thus, it will prevent other
persons from committing such crimes in the future.

= Outline of the Main Material

The Constitution of Ukraine [7] declares that the rule
of law is acknowledged and operates in Ukraine. A
person, their life and health, honour and dignity, in-
violability and security are the highest social values.
Human rights and freedoms and their guarantees de-
termine the content and trend of state activity. Af-
firming and ensuring human rights and freedoms is
the main duty of the state (Articles 1, 3, 8).

Therewith, Articles 21 and 24 of the Constitution
of Ukraine state that all people are free and equal in
dignity and rights. Human rights and freedoms are
inalienable and inviolable.

Citizens have equal constitutional rights and
freedoms and are equal before the law. There can be
no privileges or restrictions on any grounds.

According to Article 2 of Section II of the Final
Provisions of the Law of Ukraine No. 1698-VII dated
October 14, 2014, the Criminal Code of Ukraine [8]
was amended to strengthen measures to combat cor-
ruption crimes, limiting the possibility of applying
for exemption from criminal liability, imposing a
lighter sentence, exemption from punishment, re-
placement of the un-served part of the sentence with
a lighter one to persons who have committed corrup-
tion crimes. The procedure of serving the sentence,
application of amnesty, forgiveness and removal of a
criminal record has changed.

Article 45 of the Criminal Code of Ukraine [1] stipu-
lates that corruption criminal offences under this Code
are criminal offences under Articles 191, 262, 308,
312, 313, 320, 357, 410 in case of their commission
through abuse of office, and criminal offences under
Articles 210, 354, 364, 364, 365, 368-369 of this Code.

The provisions of Art. 45 of the CC of Ukraine,
which provides for exemption from criminal liability
in connection with effective repentance, and Art. 69
of the CC of Ukraine, which provides for the imposi-
tion of a lighter penalty than provided by law for a
criminal offence, cannot be applied to persons who
have committed corruption crimes. Such provision
concerns the imposition of both the main and addi-
tional punishment.

In addition, Part 4 of Article 74 of the CC of
Ukraine “Exemption from punishment and its serv-
ing” excludes this possibility for such persons.

By changing the content of Part 1 of Art. 75 and
Part 1 of Art. 79 of the Criminal Code of Ukraine, the
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legislator explicitly stated that the court may decide
to release from serving a sentence with probation,
except in cases of conviction for a corruption crime,
including those committed by a pregnant woman or
a woman with children under the age of 7.

Therewith, Part 2 of Art. 75 of the CC of Ukraine,
which defines the conditions for release from serving
a sentence with probation, in case of approval of a
reconciliation agreement or plea of guilty, does not
provide for such a prohibition.

By the provisions of Part 1 of Art. 65 of the CC
of Ukraine, the general principles of sentencing are
established, according to which the court imposes
punishment: 1) within the limits established in the
sanction of the article of the Special Part of this Code,
which provides for liability for the crime committed;
2) by the provisions of the General Part of this Code;
3) considering the severity of the crime, the personal-
ity of the perpetrator and the circumstances mitigat-
ing and aggravating the punishment.

The above demonstrates that according to the
mentioned provision, there are no specific features of
punishment for corruption crimes that would prevent
the application of Part 2 of Art. 75 of the CC of Ukraine.

The prohibition of imposing a lighter sentence
and exemption from punishment or its serving may
prevent the court from observing the individualis-
ation of punishment for persons who have commit-
ted corruption crimes guaranteed by Article 61 of the
Constitution of Ukraine.

Demonstrating a particular humanism, the legis-
lator, considering the gravity of the crime, provides
the convicted person, after serving a specific period
of punishment, with the right to apply incentive rules
(Articles 81, 82, 86, 87 of the CC of Ukraine).

Therewith, persons serving a sentence for com-
mitting corruption crimes of medium gravity are
equated to persons who have committed intentional
grave or reckless particularly grave crimes (Articles
81, 82 of the CC of Ukraine).

For persons who have committed corruption
crimes, there is a specific procedure for applying the
act of amnesty and forgiveness.

Such a selective mechanism in practice results
in the fact that the above-mentioned institutions of
criminal law are applied to any category of persons
guilty of committing crimes (murderers, rapists, drug
addicts, etc.), except for those who belong to “cor-
rupt officials”. For example, for committing crimes
under the following articles: 110-2 (financing of ac-
tions committed for violent change or overthrow of
the constitutional order or takeover of state power,
change of borders of the territory or state border of
Ukraine), 113 (sabotage), 115 (premeditated mur-
der), 150 (exploitation of children), 152 (rape), 187
(robbery), 258 (terrorist act), 2585 (financing of
terrorism) of the CC of Ukraine — the law does not
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prohibit the application of the provisions of Articles
69, 75 of the CC of Ukraine in the case of punishment.

Under Part 3 of Article 50 of the CC of Ukraine,
punishment is not intended to cause physical suffer-
ing or humiliation of human dignity. The legislator
has defined the following principles of serving a sen-
tence: legality, justice, humanism, equality before
the law, and respect for human rights and freedoms
(Article 5 of the Penal Code of Ukraine [9].

Under Article 3 of the CC of Ukraine and Article 1
of the CPC of Ukraine [10], the legislation of Ukraine
on criminal liability and criminal procedural legisla-
tion consists of the relevant codes, which are based on
the Constitution of Ukraine and generally acknowl-
edged principles and provisions of international law.

The general principles of criminal proceedings
include the rule of law, which is applied consider-
ing the practice of the ECHR (Article 8 of the CPC of
Ukraine) and legality, which imposes an obligation
on a specific range of subjects to strictly comply with
the requirements of the Constitution of Ukraine, in-
ternational treaties ratified by the Verkhovna Rada
of Ukraine, and the requirements of other legislations
(Article 9 of the CPC of Ukraine).

The establishment of different rules for persons
who have committed corruption crimes and those
who have committed other crimes may indicate the
application of discriminatory measures within the
meaning of the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms of 4 Novem-
ber 1950 (hereinafter the Convention [11].

In particular, Articles 6 and 14 of the Convention
state that everyone is guaranteed the right to a fair
trial and the enjoyment of their rights and freedoms
without discrimination on any grounds. In addition,
it is stated in Part 2 of Article 1 of Protocol No. 12 to
the Convention: no one can be discriminated against
by any public authority on any ground.

In paragraph 53 of the ECHR judgment in the
case of “... Sejdi¢ and Finci v. Bosnia and Herzego-
vina” the Court noted, “... that while Article 14 of
the Convention prohibits discrimination in the en-
joyment of “the rights and freedoms outlined in the
Convention”, Article 1 of Protocol No. 12 extends the
guarantees of protection against discrimination to
“any right provided for by law””. Thus, it establishes
a general prohibition of discrimination” [12].

The requirement to observe justice and not to al-
low discrimination in the process of applying crim-
inal punishment is enshrined in other international
human rights documents.

Article 10 of the Universal Declaration of Human
Rights of 1948 (adopted and proclaimed by Resolu-
tion 217 A (III) of the UN General Assembly of De-
cember 10, 1948) proclaims that everyone is entitled
in full equality to a fair and public hearing in the
determination of their rights and obligations and any
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criminal charge against them by an independent and
impartial tribunal [13].

The equality of all before the court is mentioned
in Article 14 of the International Covenant on Civil
and Political Rights of December 16, 1966 [14].

It corresponds to the recommendations contained
in paragraphs 2.1, 2.2, and 2.3 of the UN Standard
Minimum Rules for Non-custodial Measures (the To-
kyo Rules) adopted by UN General Assembly Resolu-
tion 45/110 of 14 December 1990 [15].

These rules apply to all persons subject to pros-
ecution without any discrimination (paragraph 2.2).

Considering the provisions of Part 1 of Article 9
of the Constitution of Ukraine, these international
acts are part of the national legislation of Ukraine.

The decision of the Constitutional Court of Ukraine
No. 15-RP/2004 dated November 2, 2004 (case
1-33/2044) [16] states that a separate manifestation
of justice is the issue of correspondence of the pun-
ishment to the crime committed; the category of jus-
tice provides that the punishment for a crime should
be proportionate to the crime. Fair implementation
of the law provides, first of all, a non-discriminatory
approach and impartiality. It requires both that the
offence and the penalty be consistent with each oth-
er, and that the penalty be fairly proportionate to the
gravity and circumstances of the offence and the per-
son of the perpetrator. The appropriate punishment
for the gravity of the crime follows from the principle
of the rule of law, from the essence of constitutional
rights and freedoms of man and citizen, in particu-
lar the right to freedom, which can not be restricted,
except as provided by the Constitution of Ukraine.

In addition, the Constitutional Court of Ukraine in
its decision No. 9-RP/2012 dated April 12, 2012 (case
No. 1-10/2012) [17] noted that equality and inadmis-
sibility of discrimination are not only constitutional
principles of the national legal system of Ukraine, and
fundamental values of the international community,
which is stressed in international legislation on the
protection of human and civil rights and freedoms.

The equality of all people in their rights and
freedoms guaranteed by the Constitution of Ukraine
means the necessity to provide them with equal legal
opportunities of both material and procedural nature
for the implementation of the same rights and free-
doms in content and scope.

Violation of international guarantees by the state
can result in applications to the ECHR for violation
of Articles 6 and 14 of the Convention and cause ad-
verse consequences.

Thus, according to the Annual Report on the activ-
ities of the Commissioner for Human Rights of the Eu-
ropean Court of Human Rights, 2020, as of 31 Decem-
ber 2020, a total of 62,000 cases against States Parties
to the Convention were pending before the European
Court, of which 10,400 cases were against Ukraine,
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which is 16.8% of the total number of cases. In 86
cases against Ukraine, in which the European Court
delivered judgments on the merits, the applicants
claimed compensation in the total amount of about
EUR 31,424,464.27. After reviewing the cases, and
considering the positions of the Government, the Euro-
pean Court ordered Ukraine to pay 683,286.19 euros.

According to the annual reports on the results of the
activities of the Commissioner for the European Court
of Human Rights for 2008-2020 [18], the following
amounts were paid from the state budget to execute
the judgments of the European Court on the merits of
complaints 1) 2008 - 20,434,375.53 UAH; 2) 2009 -
7,939,067.82 UAH; 3) 2010 - 29,174,853.54 UAH,;
4) 2011 - 25,021,734.79 UAH; 5) 2012 -
39,002,553.75 UAH; 6) 2014 - 169817.7 UAH;
7) 2015 - 639,981,892.09 UAH; 8) 2016 -
612,294,315.54 UAH; 9) 2017 - 61,365.79 thousand.
UAH; 10) 2018 - 32 646 827,39 UAH; 11) 2019 -
44 987 585,14 UAH; 12) 2020 - 24 844,8 UAH.

Thus, over the past twelve years, Ukraine has
paid about UAH 1 707 511492.

Notably, by paragraphs 2.3 and 2.4 of the rec-
ommendations adopted by the UN General Assem-
bly Resolution 45/110 of 14 December 1990, the UN
Standard Minimum Rules for Non-custodial Measures
(the Tokyo Rules): “To provide greater flexibility,
considering the nature and gravity of the offence, the
personality and background of the offender, and to
protect the interests of society and avoid the unnec-
essary use of imprisonment, the criminal justice sys-
tem should provide for a wide range of non-custodial
measures, from pre-trial to post-trial measures. The
development of new non-custodial measures should
be encouraged and closely monitored and their use
systematically evaluated”.

Considering the obligation of the State to estab-
lish the prerequisites for reducing the number of
applications to the ECHR, as defined by the Law of
Ukraine “On the Execution of Judgments and Appli-
cation of the ECHR Practice” [19], and replenish-
ment of the State budget at the expense of the person
who violated the law, it is proposed to consider this
issue when drafting amendments to the legislation
of Ukraine regulating this type of legal relationship.

In this context, the position on civil forfeiture
outlined recently in the statement of the Prosecu-
tor General's Office is interesting, which states that
such an institution was introduced in Ukraine more
than a year and a half ago, but its implementation
is currently virtually absent. It should become not
declarative but an efficient way to replenish the
state budget [20].

Undoubtedly, the mentioned institution of rec-
ognition of unjustified assets and their recovery to
the state revenue has a noble purpose - replenish-
ment of the state budget. However, when applying it,
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it should be noted that the requirements of the law = Conclusions

should not contradict the provisions of the Consti- The particular result that the state will get from the
tution of Ukraine, as in this case the financial losses proposed proposals is established: restoration of
of the state in the process of applying to the court, state interests, replenishment of the state budget and
including the ECHR, are possible again. reduction of the burden on the penitentiary system.
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JloKTOp 10pUAUYHUX HAYK, OOIEHT, CTAapIINi HayKOBUH CHiBpOOiTHUK, TOJIOBHUM
KOHCYJIbTaHT Bifj[liJTy IPaBOBOl Ta aHTUKOPYMLiMHOI MOJIITUKU L[eHTPy 6e3nmeKoBUX AOCIiKeHb
HarioHasibHOTO iHCTUTYTY CTPAaTeriuHuX AOCIiIXeHb,
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Kanaupar opyuquyHuX HayK, 3aBigyBad BiiliJly IPaBOBOl Ta aHTUKOPYIILiFIHOI MOJIi TUKU
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m AHOTauisA. Y CTaTTi BUKJIaZEeHO MPOMO3UIIil I[0J0 HAPSMIB IPABOBOT'0O Ta MPOILECYAIbHOTO BPEryJIIOBAHHS
npob6seMu KpHUMiHaJIbHO-IIPaBOBOI BiJNIOBiAAJIbHOCTI 3a BUMHEHH:A 3JIOYMHIB KOPYIILiITHOI CIIPSMOBAHOCTI 3
OrJIAAY Ha HeOOXiHICTh MomepeXeHHA AMCKPUMIHAIll 3a 03HAKOK BYMHEHOTO CYCIiJIbHO HeOe3neyHOro
OiAHHA Ta rapaHTil KOHCTUTYLIMHUX NpaB i ¢cBoOOA ocobu. 3MiHU 3aKOHOAABCTBa IIOAO BiAMOBigasIbHOCTI
3a KOPYMI[ilfiHi 3JI0YMHM 3aCBiAunId HamMaraHHA 3aKOHOLABUOl BjaJu B MEBHUI CIOCIO MPOTULIATU TaKOMYy
ABUIY, AK Kopytlia. Lle, 6e3nepeuno, 3akoH Ykpaiuu Bif 14 xoBTHA 2014 poky No 1698-VII, BianoBigHO [0
SIKOTO 3 MeTOI0 IIOCUJIEHHS 3aX0[iB IPOTHil KOPYILIFHUM 3JI0YMHAM BHeCeHO Taki 3MiHu o KprMiHaibHOTO
KoJZieKcy YKpaiHu, 110 00MeXYI0Th MOXJIUBICTh 3aCTOCYBaHHSA 3BiJIbHEHHS BiJ] KpUMiHaJIbHO1 BiATIOBi4aJIbHOCTI,
NpU3HaYeHHsA M AKIIOTO NMOKapaHHsA, 3BiJIbHEHHA Bif NOKapaHHA, 3aMiHy HeBifOyTOl 4aCTUHU MOKapaHH:A
OiJIbII M’AKUM [0 0Ci0, AKi BUMHUIA KOPYMIiNHI 37104MHM, Tomo. OQHAK MUTAaHH:A, YU JOCATHYB BiH CBOEI
MeTU 4Yepe3 ILIiCTh POKiB Ail, HA Hally AYMKY, 3aJIMIIAE€ThCS PUTOPUYHUM. MeTOI0 CTaTTi € BAOCKOHAJIEHHSA
0CcO0JIMBOCTEN NPUTATHEHH:A A0 KPHUMiHaJIbHOIL BiqNOBiJaJIbHOCTI 32 BUMHEHH:A KOPYII[iTHNX NPaBOIIOPYIIeHb
B YKpaiHi Ta, 3aBAAKU LbOMY, MOJIMNIIEHHS CTaHy NpoQiJaKTUKNA TaKWX 3JI04uHiB. MertomoJioria. Jlns
JOCATHEHHA MOCTaBJIEHOI MeTH 3aCTOCOBaHO (hOPMaJIbHO-JIOTiYHNY, CICTEMHO- CTPYKTYPHUMH, OPiBHAJIBHO-
MpaBOBUM i cTaTUCTUYHUI MeTomu. HaykoBa HoBHM3HA. [IpoaHasi3yBaBIIM IIOJIOK€HHsA 3aKOHOJABCTBa
Ta Cy[AOBOl MIPaKTUK{, 3allPONOHOBAHO MOPAM i3 YMHHUM MOPsAAKOM BiANOBiJaJIbHOCTI Ta MOKapaHHA 3a
KOPYILilHI 3JIOYMHU epeadauynTy (PiHAHCOBY BiJNOBiAAJbHICTh i NMOKapaHH:A, 3aBAAKU YOMY BUMHIOBATH
3JI0YMH CTaHe eKOHOMiYHO HeBUTifHO. IIpono3ullil BUCYHYTO 3 OTJIAALY Ha CyAOBY IIPAKTUKy C€BPOIEIChKOrO
CyAy 3 IpaB JIOAVHU. BUCHOBKU. BCcTaHOBJIEHO KOHKPETHUI pe3yJsbTaT, KU OTpHUMAaE JiepKaBa Bif Takux
MIPOIO3UIili: TOHOBJIEHHS iHTepeciB JepXaBy, TONOBHEHHs JepXaBHOT0 OI0KeTy U 3HIKeHHs HaBaHTaXXeHH:
Ha IeHiTeHI[iapHy CUCTeMy

m KuTlouoBi cj1oBa: KOpymIilifiHMIT 3JI0YMH; Bi/ITOBiaIbHICTh; MIOKapaHHI; AUCKPHUMIiHaIlis; EBPOMENChKU Cy
3 [paB JIIOAUHU
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