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YK 340.132
Modik I. I. — 3n06yBay kadenpu dinocodii npasa
Ta topuguyHoi norikm HauioHanbHOi akagemil
BHYTPILWHIX cnpas, M. Kuie

NMPABOBA HOPMA B CUCTEMI
COLUIAJIbHOIO HOPMOTBOPEHHA:
HAYKOBO-IOPUOAUYHA NMAPAOUTMA

lNpoaHanizoeaHo 3MiHU BUXIOHUX PUHUUMIE HOPMOMEOoPYOI
disinbHoCcmi y npasi y 383Ky 3 nepexodom ¢hiriocoghcbKo-npasosoi
memodorioeii 8i0 Krnacu4yHOi 00 HeKIacuyHoOi ma MOCMHEKIacu4yHoI
napaduam y OpuduyHili Hayui. BusHavyeHO, WO 8 K/acuyHil
OpuluYHIt  Hayui MOHAMMS  paeoeoi HOPMU  8CMaHOBIIE
HeobXiOHul, 3aKOHOMIPHUU, aHanoaiyHul rpupodHOMY, Xummesul
rnopsidok. 3’sscoeaHo, W0 8 HeknacuyHil rpuduyHili Hayui npasosa
Hopma nepedbayae diana3oH subopy Mix G0380SIEHUM | MOXIIUBUM
OisiHHAM  abo  6e30isinbHicmlo, a makox 8i0noeiOHI  caHKuil
gapiamueHO20 Xxapakmepy 3arexHo 8i0 0bmsiKyeasnlbHUX YU
nom’skwysanbHUx — obcmaguH  y4YUHEeHO20  MpasoropyuleHHs.
KoHcmamosaHo, W0 XxapakmepHOK O3HaKOoK [MOCMHEKIacu4yHoI
topucripy@eHUuii € cumeonizayisi, sika Hadae Moxrugicmb y 3micmi
npasoeoi Hopmu 8paxogysamu OUHaMIKy iHmMepecie 83aeM038 3Ky
MIKpO- ma mMakpocouiymie i ocobu.

KnrovoBi cnoBa: oHTONOriA npasa, napagurma, opuycnpygeHuis,
NpaBOYTBOPEHHS, OpPUANYHE HOPMOTBOPEHHS, HayKa.

POAOBXKYHUN OUCKYCito npo napagvrmarnbHUn niaxig

y OOCRifXeHHI MeXxaHi3miB puaNYHOro HOPMOTBOPeEHHs [1],
i3 KOMMMEeKCy nuTaHb, nepenbadeHux OKpecrneHow npobrnemoto,
y Mexax L€l cTaTTi akTyanisyemo Tpu.

[Mepwe nNUTaAHHA CTOCYETLCA XapaKTEPUCTUKM OCOONUBOCTEW
IOPUONYHO-NPABOBOI  METOAONOor I B 3aranbHOICTOPUYHOMY  KOHLENTI
Ni3HaHH4, O BUCBITINIOE KOHKPETHO-ICTOPUYHUIA XapaKTep opuanyHOro
HOPMOTBOPEHHS. Y nonepegHix [OCNIMKEHHAX YXe BU3HAYeHo
BiOMIHHOCTI nigxodiB 4O Npobnemy NpaBOYTBOPEHHS SIK Y HAYKOBO-
TEOPEeTUYHOMY, TakK 1 Yy inocodCbKO-CBITOMMSAAHOMY acnekTax, Lo
CTaHOBNATb  [ABi  OCHOBHI  napagurmMuM  ©inocogCcbKo-NpaBoBoro
MUCNeEHHS [2, . 84]. Y LUbOMY KOHTEKCTi Cnif akueHTyBaTh Ha HayKoBiIl
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MEeTOZONOori  3MiHM ICTOPUYHMX NapagurM y OpUAMYHIA Hayui Ta
PENATMBHOCTI B MexaHiamax oopMyBaHHS 1T HOPM.

Jpyse nuTaHHA NoB’A3aHe 3 pOo3rnagoM MNpPaBOYTBOPEHHS B
LMPOKOMY AianasoHi couianbHO-KyNbTYPHOT MPaKTUKU HOPMYBaHHS
AK CMocoBy XUTTEAIANBHOCTI CycninbCcTBa Ta perynsauii noBeaiHKu
iHavBiAa B HbOMY. [lOHATTA «HOpMa» Mae CBOEpiAHE HaykoBe
OBrpyHTYyBaHHA B  pi3HUX rany3sax 3HaHHa. Woro  akTmBHO
3aCTOCOBYIOTb Y BCiX cepax KynbTypHO-iCTOPUYHOI NpakTUKM 1
nisHaBanbHOI AisiNbHOCTI, TOOTO 3AINCHIOTL MOLUYK OHTOMOTYHMX
3acaj, HOPMOTBOPYOCTI AK OAHIEl 3 KNHYOBUX KaTeropinh iCTOpUKO-
NPaKTUYHOI  [OiANbHOCTI  NIOAMHKW, a TaKoX 3MICTOBO-CMUCIIOBE
KOHCTPYIHOBaHHSA MOHATTA HOpMa, 30Kpema npasoBol.

Tpeme nuTaHHA He Mae cneuianbHOro  NpPegMeTHOro
CNpsSMyBaHHS, OOHAK € TEOPETUYHMUM NIAIPYHTAM Y BUCBITIIEHHI ABOX
nonepefHix nuTaHb (iQe€TbCA MNpPO  FOrKO-CEMAaHTUYHWMIA  aHani3
MOHSATIMHO-TEPMIHOSONYHOrO anaparty lpuaNYHOr0 HOPMOTBOPEHHS
AK CKMagHWKa npaBoOyTBOPEHHA). CyyacHWA HOPUOUYHUIA CIOBHUK
nepeBaHTakeHun BGaraTOMaHIiTHICTIO TepMIHOMOrYHOro apceHany,
WO NpY3BOAMTL OO0 AYyONIOBaHHS MO3HAYEHHS OZHMX i TUX cammx
SIBULLL, NMOEOHAHHSA PI3HOBEKTOPHMX METOAOMOriYHMX 3acaf, a OTXe,
nepeLLKogXae aprymeHTOBaHOMY W BMBaXEHOMY OOI'PYHTYBaHHIO
HayKOBMX MOSOXEHb.

Wnpokwnin cnektp  AaediHiuin 3yMOBeHUM ™MMm, Lo
«...Ans cy4acHOro crtaHy inocodcbkoi AyMKU YKpaiHM XapakTepHa
po3MaiTiCTb NPUHLMMIB, OCKIMbKM MalKe KOXeH AOCMiAHWUK NOeaHYye
dparMeHTn pisHUX y4eHb. Tomy HaykoBa [JdymMKa HUHI € He
nuwe  nnopanicTM4Ho, a W eKknekTnyHoto»  [3, c. 256].
Hanpuknag, y topuauyHii Hayui OOCMiOHWKW [OOBISIbHO TPakTyoTb
MOHATTS «KHOPMOTBOPEHHS», «NPaBOTBOPEHHS», «NPABOYTBOPEHHSY,
«NpPaBOTBOPYICTbY, «ropuguyHe HOPMOTBOPEHHSAY,
«MPaBOMNPOEKTYBAHHSA» TOLLO, HE OOI'PYHTOBYOUN AediHITUBHUA psag
BiAMOBIQHOK NOriKOI MOro KOHCTpytoBaHHA. OCHOBHUM apryMeHToMm
Y UuX BMNagkax € nocunaHHsa Ha BnacHy AyMKy aBTopa. HexTyBaHHS
noriYHMMK  Npunucamv  MexaHisamy OpMyBaHHSA 3MICTY MNOHATb
npu3BoauTb A0 BY3bKONpodecioHanbHOro AMneTaHTUu3My, CTaBnsym
nig CyMHIB €BPUCTUYHUIA NOTEHUian puanyHoi Hayku. Huska BYeHnx
3a3Ha4yae, WO B OPUMAUYHIN Teopil BUMHWUK rocTpunh aediuunt
KOMMMEKCHUX  OOCMifKEeHb  MPaBOBOMO  HOPMOTBOPEHHS  SK
OaraToacnekTHoOro camMocTiiHoro sBsuwa. 3okpema, T. O. Oiand
3ayBaxye: «...[lonpu TpuBany IicCTOpil0 HaykoBOro HOPUANYHOIo
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BMBYEHHS NpaBOYTBOPEHHS, OAHO3HA4YHOro BU3HAYEHHS
heHOMEHOMNOrNYHMX Ta MEeTOAdOoMOorivYHMX 3acag Uuboro ssulla
po3pobneHo 11 06rpyHTOBaHO He Byno» [4, c. 20].

Omke, TeopeTMdHa | MpaKTU4HA aKTyanbHICTb  MOPYLUEHO!
npobnemyn 3ymoBneHa HeOOXiOHICTIO MepPeOoCMMUCHEHHS TpaguUiiHUX
BITYM3HAHMX MiAXOAIB OO NPaBOBOro HOPMOTBOPEHHS Y 3B’A3KY 3 TUM,
IO Ha cy4yacHOMy eTani BiAbyBaeTbCsi OHOBMIEHHS 3aKOHOAABYOl Ta
3aranbHOi YKpaiHCbKOi HOpMaTUBHO-NMPaBoBOi 6a3u, il rapMOHiI3yBaHHS
i3 3aXigHOEBPONENCHKMMM NYMaHICTUHHO-NPABOBMMM LLIHHOCTSIMMU.

AHani3a ocTaHHiX nybnikauin 3acBigyye MNOCUIEHHS iHTepecy
HayKOBLiB [0 3a3HayeHoi npobnematuku. Tak, 3 ogHoro 60Ky,
Yy OpUCNPYAEHLUIT HAKOMUYEHO YMManuU TEOPEeTUYHWI noTeHuian
npaBoTBOpYOro npouecy. 13 uboro npmeogy b. ®. YUminb 3asHavae:
«JllogcTBO 'y nMpoueci CBOro  poO3BUTKY po3pobuno  cuctemy
uiHHocten. lMpaBo € 3acobom ix peanisauii» [5, c. 15]. Hopma B
npasi € noro cepuesBuHow. Cuctema HOPM CTBOPIOE MPaBOBi
BiJHOCUHM MK nOObMM, COUianbHUMKM pynamMu 1 CYCifibCTBOM.
[MpaBoBi HOPMW BMHUKNW BHACMigOK 3aranbHOrO  CoLujianbHOro
HOPMOTBOPEHHA 3 Ornagy Ha  HeobXigHiCTb  peryntoBaHHSA
andpepeHuiadii B CycninbCTBi Ta NOCTINHE BUOKPEMIEHHS NIOOUHN, i
iHamBigyanisauii, couionorizauii. Ha uboMmy niarpyHTi BUHMKaE
IopuCnpyaeHLis, Teopis i NpakTuka siKoi TICHO NoB’A3aHi Mix coboto.

Moganblwimnii po3BUTOK NMPOONEM HOPMOTBOPEHHS BigOyBaBcHA
B Mexax noTpeb GaratoranyseBoi npaBoBOi Teopii i MpakTuKu
nig BNNMBOM GaraTOBEKTOPHMX  couianbHWUX  BiOHOCWH,  SKi
notpebyBanv nNpaBOBOro BperynoBaHHA. TOMy npoLuec npaBoOBOro
HOPMOTBOPEHHA MaB MO3UTUBICTCbKI pUCK, BIANOBIAHO OO SKMX
MOHATTS «MNpaBO» iAEHTUMIKyBanM 3 KOMMIIEKCOM YCTaHOBIIEHHS
perynsaTMBHUX MeXaHi3MiB Yy NpakTU4HUX couianbHUX BigHOCUHaxX
MK ITIOANHOIO i CYCMiNbCTBOM.

3 iHworo 6oky, Nnpobrnema NpaBOBOr0 HOPMOTBOPEHHA MocTana
NMOPIBHAHO HEeLWoAaBHO AK CaMOCTiNHa ranysb HpUOANYHOIO 3HaHHS,
npo Wo Knwnoca Ha BceykpalHCbKin  HayKOBO-MPaKTUYHIN
KOHdpepeHUii «AkTyanbHi npobrnemMu nNpaBOTBOPEHHA B CyYacHin
YkpaiHi» (29 kBiTHA — 1 TpaBHa 2010 poky). [Mpodecop
HO. I1. BownubkniA, KM € odHMM i3 dyHOATOpiB CydacHOi Teopil
NpaBoOBOr0 HOPMOTBOPEHHS SK CaMOCTIMHOIO Hanpsmy pUandHOT
Hayku, y BCTYNMHOMY CMOBi 3ayBaxuB: «Ha cy4acHomy eTani YkpaiHa
nepexuBae cknagHui npouec pedopmyBaHHs CBOro NpaBonopsaky
Ta Moro aganTauii 40 HOBMX cOUianbHO-MOMNITUYHUX I €KOHOMIYHUX
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yMoB. 3a 4acu HesanexHocTi YKpaiHW KifbKicCTb HOpMaTUBHO-
NpaBOBUX aKTiB, MPUAHATUX CyD’€eKTamy MpPaBOTBOPEHHS, CArHyna
piBHS €Bponu. Ane, Ha Xarnb, SIKiCTb HOPMaTMBHOIO TEKCTY AOCUTb
yacto paneka Big igeanis. [lpakTuka nNPaBOTBOPEHHA Mae
BpaxoByBaTU 3aranbHOHAYKOBI LOCArHEHHS B ranysi lopucnpygeHLii.
[lo npaBoTBOpYOro npouecy cnig 3anydatn gocsigyeHux daxisuis
rany3esux OPUOANYHMX HaYK, HAYKOBUX YCTAHOB TOLLOY» [6].

YnpogoBX OCTaHHIX poKiB Biabynacs HM3ka HaykOBO-NMPaKTUYHUX
KOHepeHLUin i3 Npobrnem NnpaBoOBOro HOPMOTBOPEHHSA. 3okpema, iaei
couianbHO-ryMaHiTapHoro AUCKypcy HOPMOTBOPEHHS, CNagKOEMHOCTI
Tpaguuii Ta iHHOBauin y HbOMY npeBantoBanu Ha MikHapoaHin
iCTOPUKO-NPaBOBIA  HAYyKOBI  KOHepeHuii «HOpMOTBOpPEHHS i
cuctematmsaudis B npasi: go 1000-pivyua  “Pycbkoi  npaBgun’
i 450-piuus gpyroro (BonuHcbkoro) CratyTty Benukoro KHsasiscTtBa
Jlntoscbkoro» (22—25 BepecHst 2016 poky) [7].

HuHi dopmyeTbca HOBa reHepauis BYEHWUX, SKi NPUHLMMIOBO
nepeocMUCTIOTb MPOLEC MPaBOBOrO HOPMOTBOPEHHS B PO3pisi
aHTPOMOCOLIOKYNbTYPHOrO  AUCKYPCY MNpaBa, 3rigHO 3 AKUM
«...OCHOBHMM CcyB’eKTOM y 3aranbHii Mmogeni  npaBOBUX
B3aEMOBIQHOCUH “NMoguHa — CYyCNiNnbCTBO — [fepXaBa” nocTae
nognHa, HaTOMICTb JepxaBa € nuvwe iHCTPYMEHTOM Yy pykax
rpoMagsaHCbLKOro cycninbctea» [8, c. 46]. NprynHOIO Takoro sBuLLa €
KapauHanbHa 3MiHa ¢inocodCcbKo-NpaBoBOi NapagurMm MUCIIEHHSA
YKpaiHUiB 3 1X OpPIiEHTYBaHHAM Ha 3axiAHOEBPONENCbKUA CTUnb
XUTTA. Y 3B’A3KY 3 TpaHcopMauinHMMKn npouecamMmu B yKpaiHCbKOMY
CYCNinbCTBi CydacHi AOCMIOHNKM HOPMOTBOPEHHSI KEPYIOTbCA TUM,
WO «...NPABO HAMOBHIOETbLCA HOBMM 3MICTOM (3MIHIOOTBCA WOro
obpas, pUAMYHUMI anropmuTM), YTBOPIOKTBCA HOBI MOro dopmMmu
(ix nepenik, PyHKUiOHanNbHI napameTpu)» [9, c. 14-16].

XapaKTepHOl O3HaKOK Cy4aCHMX HayKOBO-METOAOMNOrYHNX
nigxodie 'y [AOCHioXeHHi NpaBOYTBOPEHHA € aKUueHTyBaHHs Ha
po3B’si3aHHi npobnem kopensuii ii cknagoBux i3 dinocodcbko-
NpPaBOBUMU TyMaHICTUMHUMK LiHHOCTAMWU. BogHoyac BigbyBaeTbcs
nepernsg  ycboro  (hinocodcbKo-MeTO4OMNOrYHOro  apceHany
npaBoBOl Hayku, Ha niagcTaBi sKoi (POPMYETLCA iHTerpaTuBHe
npaBo3HaBcTBO. BoHO pgonae obmexeHiCTb rany3eBux MeETOLMK
HOPMOTBOPEHHS 1 OXONIIIOE 3acaan, MeTOAONOrA SKUX I'PYHTYETbCH
Ha CWHTe3yBaHHi Pi3HMX MoAenen couianbHOro KOHCTPYHOBAHHS,
npuUTaMmaHHMX CydacHin rymaHiTapmucTui.
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HuHi noctana HeobxigHiCTb 3aranbHOro LiHHICHO-CBITOrNAAHOrO
Ta MEeTOAOSIONYHOro MNepeoPIiEHTYBAHHA COUianbHO-TyMaHiTapHUX
Hayk Ha KOMYHikaTMBHY napagurmy, OCKINbKW  nonepeaHin
dyHOaMeHTaniCTCbkMA Nigxia 00 YCBIOOMMEHHA OKpeMux ranysen
couianbHOro 3HaHHS $K CaMOAOCTaTHIX, OOMEXeHWX BracHUM
npegMeTHUM nonem, BuyepnaB cebe. YyeHi LWyKalTb iCTUHY B
OOTUYHUX  MDKOUCLMNMIHAPHMX | TpaHCAMCUMNAIHAPHUX HayKOBMX
cdepax, LWo Takoxk 6esnocepeHbO CTOCYETLCSA NMMTaHb MeToZonoril
JocrnigkeHb Yy NpaBOYTBOPEHHi. Y  3a3HayeHOMYy  KOHTEKCTi
O.A. CmetaHsk  cTtBepaxye: «Li  3MmiHM  cnoHykawTb 1o
NnepeoCMUCTIEHHS MeTodomMorii  MOWYKY  OHTOMOTMYHUX  Ta
aHTPOMOMOoriYHMX NiACTaB NPaBOYTBOPEHHS: X HE MOXHA BU3HAUUTU
abo nepeBaXXHO CYO’EKTMBHMMMK iHTepecamu HauioHanbHUX ypsais,
abo cyto peanbHO Haspinumu notpebamn  pedopMyBaHHS
cycninecTBa, a TOMYy BriacHe npobnemy cnig pocnigkyeatn 3
ypaxyBaHHAM OO’€KTMBHUX TeHOEHUIn npaBoBOiI iHTerpauii Ta i
CUCTEMHO-AMHaMIYHOI  30anaHCOBaHOCTI» [10,c. 76]. AsTOp
0brpyHTOBYE HEOOXIAHICTL 3AINCHEHHA KPUTUYHOIO NEPEOCMUCTIEHHS
Ta inocodCcbko-NpaBoOBOi  KOHUENTyani3auii  OHTOSMOMYHMX 1
aHTPOMOMOriYHNX 3acad MpaBOYTBOPEHHs. HoBu3Ha uboro nigxoay
nonsarae B YTBEPAXEHHI TOro, WO MPaBOYTBOPEHHS — Lie He CyTo
MO3WUTMBICTCbKE $BULLE, @ OpraHiyHe MNOEAHaHHA NPUPOAHOro Ta
NO3WTMBHOIO Npagea, Lo 3yMOBIIHOE MOro CKragHy apXiTEKTOHIKY.

Omxke, cCTUCNUA aHani3 HaykoBUX [pKepen CBigYMTb Mpo
HeoOXigHICTE  MoganbLIOro  TEOPETUYHOTO  po3pobfieHHs  Ta
3AiNCHEHHS binocopcbKo-CBITOrNAAHOrO aHanisy cuctemm
NpaBoBOro HOPMOTBOPEHHS i (hopMyBaHHA Ha NMOro NiarpyHTI HOBMX
KoHLenTyanbHUX ginocodCbKo-NpaBoBUX METOAOMOrYHMX 3acaj.

MeTolo cTaTTi € nojanblunii PO3BUTOK OHTOMOMYHUX 3acapg
npaBoBOro HOPMOTBOPEHHS B KOHTEKCTI iHTerpaTMBHOrO
npaBo3HaBCTBa Ta (HOPMYBaAHHS KOHLENTyanbHOro TepMiHOMOriYHO-
MOHATINHOIO psAy HOBOI hiNnocodCcbko-NpaBoBoi NapagurMu, Lo
Ma€e BignoBidaTM cyvyacHMM  TpaHcdopMauilHUM  couianbHo-
KyNbTYpPHMM npoLiecam.

lMpoaHanisyemo BigMIHHOCTI MiX npegMeToM inocodcbKoro i
IOPMAMYHOIO aHanidy Ta iX BMSBY B METOZOSOr NpaBoOBOro
HOPMOTBOPEHHS. dinocodcbka MeTodosioriss  AOCHiAHULbKOT
DiSNbHOCTI 30CepemXkyeTbCa MNEepPeBaXXHO HaBKOMO CTUMO, OpM i
cnocoby chopmyBaHHS iHOMBIAYanbHOI Ta CycninbHOI AYMKKW, TOGTO
KyNbTYpU MUCIIEHHS, O NpUTaMaHHa LbOMY iCTOPMYHOMY nepiogy
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po3BuTKy ntoactea. HOpuanyHum HaykoBUIM aHania rpyHTYeTbCs
3aebinbworo Ha Tpaguuii opMyBaHHS IHCTPYMEHTapilo BNACHOro
npegMeTHOro Mnons, 3ano3udytoun i3 (PinocoCcbKoro KaTeropianbHOro
anaparta ysaranbHEeHU OOCBi4 OCBOEHHSI JOAMHOK CBiTY W cebe B
Hbomy. Kateropii Ta noHATTS y chinocodii MaloTe BcesaranbHUi
COLLIOKYNbTYPHUIN ICTOPUYHWUIA 3MICT, @ B KOHKPETHWUX rany3six 3HaHHS,
30Kpema opuanyHin, BoHM HabyBalOTb KOHKPETHOrO 3MICTy BignoBigHO
00 piBHA chopMOBaHOT NPaKTUKK NidHaBasbHOT AiANIbHOCTI.

Y UbOMYy CeHCi KaTeropis «HopMa» Ma€ SK COLiOKYNbTYpPHWUI
BUMIip, Tak i cneumdiyHMn HaykoBoO-ranyseBumn 3micT. [loTpibHO
3'acysaTty, y Yomy nonsrae crneuyndika NnpaBoBOi HOPMU B KOHTEKCTI
coujianbHOro HOPMOTBOPEHHS, SIKLLO po3rnsaati ii B AUXOTOMIMHOMY
3B’513KY HayKn N KynbTypw.

JdouineHO  34INCHNTM  PETPOCMEKTUBHWUMA  aHania  HayKoBOil
napagurMm 1OpuanNdHOro HOpMOTBOpPeHHs. HaykoBa Teopia — ue
NPOAYKT MNPaKTMYHO-NiI3HABAaNbHOI AiANbHOCTI Ta noganblioro i
po3BUTKY. Teopia nNpaBa € KBIHTECEHLIE Pi3HUX iICTOPUYHUX POopM
CYCMINbHOrO yCTPOl, A€ IpUMAMYHMI 3akoH abo BUKOHYBaB POfib
Hacunnsi, «OPakOHIBCbKOro 3ra» | HiBe4YMB JIHOACBbKY CYTHICTb
(wkona «nericTiBy y [laBHbomy Kutai), abo, HaBnaku, BO3BeNMyyBaB
ii (nepiog paHHix OypxyasHux peBonwuii y 3axigHii €sponi).
Big 3amicTy npaBoBOi HOpMK 3anexano, BUKOHYBaB IOPUANYHUIA 3aKOH
dyHKLilO  3axUCTy iHTepeciB rpomagaH unm OyB 3Haps44aM
nNpuayweHHA CynpoTMBY MNPWUrHiMEeHMX W 3HegoneHux. TobTto
lopManMdHa Hopma mMoxe ByTu npaBoBok abo HeNpaBOBOK, MPO Lo
CBiAYMTb HaykoBa enicTeMornoris MOHATTA. Y LUbOMY KOHTEKCTI
npoaHanizyemMo 3MiHy MOro 3MiCTy B KIacWYHii, HeKNnacuudHin i
NMOCTHEKMAaCUYHIN IOPULNYHIN HayLi.

OHTOnoriyHMM  nigrpyHTaM npaea £k ¢opMu  CyCninbHOT
CBIiJOMOCTi € KynbTypa FOACBKOI LiSNbHOCTI, CNpsSIMOBaHOi Ha
CTBOPEHHS W BIOTBOPEHHS YMOB XWTTS BIiAMNOBIAHO OO TBOpPYOI!
BiNbHOI CYTHOCTI noavHKU. Pi3Hi KynbTypyn 3anexHo Big YMOB
iCTOPMYHOIrO PO3BUTKY MPOAYKYHOTb BMACHi, TiNbKX M MpuUTaMaHHi
ioei couianbHOro ycTpot. Y 3MICTi MOHATTS «nNpaBoO» 3akrnageHo
KyNbTYPHO-LMBIMI3aUiNHNA  KOHCTPYKT, SIKUA pPO3KpPMBAE KOHUeENT
PiBHOCTI BCiX nepe 3akOHOM, L0 BPIBHOBaXYye MNPEeTEeH3INHICTb
iHouBigyyma, 3anobirae eroueHTpM3aMy Ta «BilHi BCiX NPOTM BCIX»
(T. Tob6c). Y cepenHboOBiuYi piBHICTL YyCix ntogen nepenbavanu
nvwe nepen borom. NpaBo ctano yHAamMeHTansHUM MPUHLMUIOM
XWUTTS 3axigHOi umBinisadii, Ha BigMiHy Big Hapogie Cxogy, a Tomy
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MOro pi3Hi TeopeTU4Hi KOHCTPYKUii 3'aBUNUCA W MNoYanu akTUBHO
nowmpoBaTUCL Y AYXOBHOMY KOHTMHYYMi 3axigHOEBPOMNENCHLKOT
KynbTypwu. lNpaBoBa HOpMa BpiBHOBaXyBana i 3bepirana Big pynHauii
UinicHicTb HeBramoBHOI NiOACbKOI  HaTypu. BoHa 3anobirana
«MOLUKOXKEHHIO»  CycninbHOro opraHiamy. HOpuanyHa Hopma
npveByana noavHy 00 AOTPUMAaHHS MeX 3aranbHOro ChniBXuTTH,
CNyryroun NOKa3HMKOM ii LMBINi30BaHOCTI.

TepMiH «HOpMa» NOXOoAuTb Bif rpeLbkoro, LWo o3Havae Mipuso,
KaHOH, y NaTUHCBbKI MOBIi — Lle BXe MnpaBwuno, B3ipeub, CTaHaapT,
a noxigHe Big HbOro MOHATTS «HOPManisauig» no3Hayae BHYTPILLHE
camoopraHizoBaHe abo LWTy4He, Nia TUCKOM 30BHILLHBOrO BTPYYaHHS,
3 BiAHOBIIEHHSA (PYHKLIOHANbHOro ctaHy GionoriyHMx opraHiamie abo
LinecnpsMoBaHuX 4in nogen 3 ynopsakyBaHHS, NpMBeAeHHS NEBHUX
peyen i ABWLW, OO0 HANEXHOro CTaHy. Y HeXuBii npupoai Takun
npouec BiOOyBaeTbCs CTUXIMHO B pasi, SAKLWO YLKOMXKEHHS He
HabyBaloTb HE3BOPOTHOI BenuyunHW. HeHopmanbHUM BBaxawTb Te,
WO B HeopraHiyHin npupodi He BignoBigae 3BUYHOMY XiMiYHOMY,
disnyHOMY,  aTOMO-MONEKYNsApHOMY  CKMagy peqyoBuHM  abo
CKNaioBUM TOro YTBOPEHHHA, a B KWUBIN — nMepelko;xae
CTPYKTYPHOMY (PYHKLIIOHYBaHHIO opraHiamy. Hanpwvknag, y MeavuuHi
ue kBanidikytoTb SIK BiOXMUIeHHs Big HOpMK abo ypa)keHHS XBOpoOoto
B «Mexax HoOpMW». Y NpOMWCIOBOCTI «HOpManisauia» — ue nepexig
Ha BMPObOHMLTBO (babpukaTiB OQHOro TUMy SIK 3paska ctaHgapTy Ans
BGaraTonpodinbHOro Ta YNCIIEHHOTO TOBapy.

lMpaBoBa HOpMma € Pi3HOBMAOM COLianbHOrO HOPMOTBOPEHHS K
NiATPMMaHHSA MEeBHOro NOPSAKY B CYCNinbCTBi, cnocobom 3anobiraHHs
OncrapmoHii B CTOCYHKax i3 nogbMu Ta cycninsctBoM. CoujansbHe
HOPMOTBOPEHHS € OOHIEI0 3 FOMOBHMX YMOB 30€pEXeHHS, BiAHOBMEHHS
Ta (popmyBaHHS CNagKOBOro 3B’A3KY B KYNbTYPHO-ICTOPUHHOMY MPOLIEC,
nepeaaHHi XUTTEBOrO JOCBIAY 3 MOKOHHS B NMOKOMIHHS.

Takum YMHOM, Yy KnacuyHil ropuduYHIl Hayyi NOHATTA «NpaBoBa
HOpMa» acoLilETLCA i3 couianbHO-eTUYHMMUK KaTeropismu  Mipw,
piBHoBarn, gobpa i Mae npuknagHui abo perynaTuBHWA 3MiCT
MMNCaHOro 3aKOHY.

Y cyyacHiii npaBOCBIOOMOCTI Lie TpaKTyBaHHSA MpaBoOBOi HOPMMU
cnpuiMaloTb 9K PI3HOBMA MO3MTUBHOI HOpManidadii CcycninbHUX
BigHOCKH. ColjianbHe HOPMOTBOPEHHSI € KaHBOK KynbTypu, Y SKii
3akapboBaHO XMTTEBUIN OCBiA. BoHO BMOYOOBYETLCA 3a aHanorieo
3 00'€KTMBHMMM NPUPOLHUMWU 3B’A3KaMW, LWO PYAHYHOTbCA nNig
BMMAVBOM CTUXIiN YN CBaBINbHUX NIOACHKUX NOpYLLUEHb HOPMU. JloriyHe
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MUCNEHHA opMyeTbCA 3aBOskM OaraToakTHMM BiATBOPEHHSM Y
npouec. Po3ym, nidHaHHSA, KaTeropii Ta NOHATTS KOMitolTb rapMOHIYHI 1
ONCrapMOHIYHI BiQHOCWHM HaBKOMULLHBOIO cepeaoBuLla — NPUPOSHOro
Ta couianbHoro. [lpoTe cneumdikod couianbHUX HOpPM € iX
YCBIiZOMIEHa AOUNbHICTb, WO Bignosigae abo He Bignosigae CyTHOCTI
NOAMHM SIK couioBionoriyrin icToTi, i iHTepecam i noTpebam.

Y HeknacuuyHili opuduyHili Hayui 306epiraeTbcs nonepegHe
TpaguuivHe KnacuyHe po3yMiHHA MpaBOBOI HOPMU SIK HOCIS AocBigy
MNACLKOI afanToBaHOCTI A0 CYCNinbHUX (QOPM XKUTTERIANBHOCTI.
BogHovac BigOyBaeTbcs BiOoxig Big iMnepaTMBHO-AEKNapaTMBHOI
TOHANbHOCTI npunucis. 3aBepLUeHHs pauioHaniCTUYHOI  MNiHii Y
dinocodii  maHipecTyBano oObMexeHiCTb po3ymy B MNOAOSaHHI
CynepeyHOCTEN MPaKTUYHOIMO XWUTTA W HEe34aTHOCTI  IpUANYHMX
npunucie nepeabaynty BCi NepenuTii XXMTTEBOro npouecy. AKWOo B
aHTWYHIK inocodii npaBa 3akOH i MOro HOpPMXM Manu BEPXOBHE
3HaveHHA («Hexan 3gincHUTBCS NpaBocyaas, Xod 61 3arMHyB CBITY),
TO BXe Ha nepekoHaHHs |. KaHTa, iopyanyHi Hopmu manu 6ytu B
NAOWMHI iX MOpanbHOro BunpaedaHHA. Hagani opnan4Ho-npaBoBi
HOPMM PO3BMBANMChL Yy CMiBBIOHOLIEHHI HanexHoro («iges npaeay) i
CYTHICHOrO («npaBoBa peanbHiCTb»). YBary akueHTOBaHO Ha
npobnemi cynepeyHoCTi MiX 3ararbHUM, iHTepCcyb’eKTMBHUM Ta
okpemuM, iHamBigyanbHuM. CBobopga Bomi 9K MopanbHe npaBo
apTukynioe 4inocodcbko-nNpaBoBi KOHCTPYKLT B OPUANYHIN HayL,.

3rogom npaBoBa HOpMa B HEKNACWUYHIN  IOPUANYHIA  Hayui
nepenbavae giana3oH MOXNMBOrO, AOMYCTMMOrO i HEMOXITMBOIO
JisiHHS abo 6e3[ianbHOCTI Ta BiAMOBIAHI  CaHKLii BapiaTMBHOrO
XapakTepy 3anexHo Big OOTsXKyBanbHUX YW MOM’SKLIYBanbHUX
0BCTaBMH Y4YMHEHOro MpaBOMNOPYLUEHHS. YKpaiHCbKe CyCninbCTBO
HVWHI nepebyBae Ha cTafii nepexody Bif KIAacU4HOi OO HeEKNacCU4HOT
napagurMm HOpMOTBOPYOTO NPOLIECY B FOPUCTIPYAEHLiT.

Ha »>anb, y cyyacHoMmy topuaMdHOMY cepefoBulli YkpaiHu
3Ha4YeHHs1 nNpaBoBoro nomns nepebinblieHe, a BiAoBpaXeHHs noro y
npaBoCBIAOMOCTI rpoMagasH — noroTiB. Hanpuknag, y cratti 3
npobnem HopmoyTtBopeHHd cygaa O. A. CmeTaHsk  3a3Havae:
«[MoBara [o 3aKOHY, PO3YMiHHSI 3aKOHY, 34aTHICTb CTBOPIOBATU 3aKOHM
i migkopATMCS M — yce ue CTBOPWIIO BENUKY Tpaguuitlo, A0 SKoi
Hanexumo i Mu. CsiLLleHHWUIA TpeneT, Nnadoc pauioHaniamy, NoeTu4He
3aXOMNSIEHHS — OCb Ti MOYYTTH, SAKi CYNPOBOKYBANM CTaBMEHHA [0
3aKkoHy npoTdarom ctonite» [10, ¢. 155]. OgHak y cydacHin yKpaiHCbKil
pearnbHOCTI NepeBaXatoTb NPaBOBUI HiriNiam, NpaBoBe HeBIrnacTBo Ta
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3HeBara A0 3aKOHy. XO4 siKk KPaCHOMOBHO He nucanu 6 HaykoBLi Npo
«npaeoBe cycninbcteo» (C. I. Makcumos, M. M. Liumbantok), Ha xarb,
CTOCOBHO YKpaiHu CTBEPIKYIOUU Lie 3apaHo.

lMpobnema cniBBigHOLEHHS BaXkaHOro i peasnibHOro y NpaBoBOMY
HOPMOTBOPEHHI CKNagHa N csrae 3a Mexi CyTO opuanydHOI Hayku.
BoHa cTocyeTbCs IMMOMHHMX MPUYMH LIbOTO SBMLLA, OCKINIbKM B €MOXY
rnobanisauii  couianbHi  TpaHcdopMmaLiiHi  npoLecKn, 30kpema
NpaBoOBigHOCUHN, 3HaxoaATbCA B NOCTINHOMY pyci n
He3aBeplueHocTi. BogHoyac 6e3 4iTKOro HaykoBO-TEOPETUYHOrO
BM3HAYEHHS BUXIOHWX | KIHLEBUX MPUHLUNIB CYCNiflbHO-MOMAITUYHOMO
N EKOHOMIYHOrOo pPO3BWUTKY AepXaBu (pPeHOMEeH HOPMOTBOPYOCTI B
npaBi He MoOXe MaTu [OCTAaTHbOIO HAyKOBOro OOIpYHTYBaHHS,
OCKiflbKM NpaBoBa HOpPMa € MOCEPEOHMKOM MK [JepXaBow Ta
rpPOMagsHCbKMM CYCMiNbCTBOM. Hey3romkeHicTb LinbOBUX HAacTaHOB
YKPaiHCbKOro [epXXaBOTBOPEHHS HE [a€ 3MOIMM YiTKO BM3HAYMTU
MEXaHi3MN NPaBOTBOPYOI AiANbHOCTI. «I3 UbOro nornagy, — nuwe
BigoMMI  gocnigHuK-ekoHomicT Y. bek, — Heonibepanu €
nikBigatopamn 3axigHoi LMBIni3auii — HaBiTb AKWO BOHM BMAANOTb
cebe 3a ii pedpopmaTtopiB. IX MoAepHi3auin B KOHTEKCTi po3rnsay
couianbHOI aepxaBu, OeMokpaTii i rpoMagaHCbKOro CycninbcTea
npu3BoauTb o cmepTi» [11, c. 21-22].

PedopmyBaHHS cuctemu YKPaiHCbKOro npasocynas
nepegbavae He nuwe  ymMornggHi  cxemm  3abe3neydeHHs
€BPONENCHKMX CTaHAApTIB XUTTA, e npaBoBa HOpMa € ePeKkTUBHUM
3acobom [Ona  BWKOHAHHA  TrOMOBHOI  byHKUii  OepxaBu  —
rapaHtoBaHoro  3abesneyeHHs npaB i cBobog  ocobw.
Y nNpaBOCBIAOMOCTiI rPOMaAAHCLKOro CycnifbCTBa e He nogoriaHo
3BUYKY IMLWIE MigKOPATUCA OPUANYHUM MpuUnuMcaM, 3akoHam i
nig3akoHHMM akTam, HeobXigHO TakoX MPOAYKYBAaTM i KOHTPOMOBATU
BMKOHaHHS X pJepxaBok. He ocoba icHye Onsi 3a40BOSEHHS
iHTepeciB BnagHuWX CTPYKTYp, a HaBnaku — AepxaBa iCHye Ans
rpoMagsH, it npunucyn MatoTb BYTU Y3roMKEHUMN 3 Pi3HONNaHOBUMMU
couianbHUMK HCTUTYUIAMW. Ha BiaMiHHY Big Knacu4HOI napagurmm
IOPMAMYHOT  HayKW, HeknacuyHa 1 JOKTpWHa Harmonsdrae Ha
npioputeTax iHTepeciB rpoMagn Hag gepxaBHUMWU. Y nNpakTuui
3aCTOCYBaHHSA OPUANYHUX HOPM MpaBO JIOAMHM NpEeBanioe Hapg
3akoHogaBcTBoM [12, ¢. 193].

lMocmHeknacuyHa ropuduyHa napaduesma Bigobpaxae cyvyacHum
piBEHb OOCArHYTOro Hayko3HaBCTBa Ta cneundiky iHdopmauiiHo-
TEXHOMOrYHOI enoxu. AKLWO CTUCNO CXxapakTepmnsyBaTh NMPaBOTBOPYY
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JiSANbHICTb | lopUaMYHE HOPMOTBOPEHHS SIK MOro CKnagoBy, TO BOHU
MatoTb OyTn GaraToBapiaHTHMMM Ta MOBHille BigoOpaxaTtu BOMO 1
iHTepecu MiKpocoLliymy, ypaxoByBaTu i 36arauvysati topucrnpyaeHLito
3006yTKaMm CyOoBOI NPaKTUKN. BogHo4vac ropngnyHe
HOPMOTBOpPEHHA Mae ©OyTn 36anaHcoBaHO 3 MaKpOCOLiyMOM,
ypaxoByBaTM WNOro AauvHamiky. ToOTO couioguHamika cydacHoi
KynbTypu KOAUMIKYETLCS Y NPOEKLISX HPUONYHOTO HOPMOTBOPEHHS
BXe AK yTiNeHHs NpUpPoOAHOro npaea, «JOOSHOCTI»
(C. I. PabiHoBuy4), e «bykBa 3akoHy» nignopsakoBaHa Ayxy npasa.
Y cydacHomy inocodcbko-NnpaBoBOMY NOfi  AOMIHYOTb
nonepenHi COLIOKYNbTYpHi MEeTOAOMNOril KNacuM4HOi Ta HeKnacu4Hoi
IOpPUaANYHOT napagurmMu, NpoTe HamaraHHs nepernsHyTU MexaHism
«peaykuii» NpaBoBOro HOPMOTBOPEHHS 40 NOro couianbHUX BUTOKIB,
00 «MNeBHOI noriyHo-nepBuHHOI igei npasa» (O. |. 'Bo3gik). CratoTb
gepani akTUBHILUMMMK «YUCNEHHi HeBaani cnpobu BCTaHOBIEHHS
Oyab-AKMX YHiBepcanbHUX, CTanuxX i B3aEMOOAHO3HAYHWX 3B’s3KiB
MDK [OEOHTOSOrMYHUM 3MICTOM MpaBa W OHTOSOrIE CYCNiflbHOro
OyTTa npu3Benu, 3peLuToro, A0 KPM3U KIacuKo-pauioHanicTUYHUX
mogenen» [13, c. 6]. [JocnigHnk NponoHye ckopucTaTucs MeToaoM
MaTeMaTUYHOro MOAenioBaHHA Ans  «OonTUMisauii  AMHaMiIYHOT
B3aeMofji», BUKOpUCTATW 3B'SA30K MK pPO3BUTKOM HOPMaTWBHO-
npasoBoi 6a3n Ta peanbHMMM  ymMOBamMu i 3aCTOCYBaHHS.
3a 0oNoMOror MeToiB MaTeMaTUYHOro MOAEMOBaHHS, Ha NOro AyMKY,
MOXHa  OOCArTW  CMiBMIPHOCTi, «B3aEMHOI  afeKBaTHOCTI»  MiK
3aNEeXHICTIO MEeXaHi3MiB opUANYHOTO HOPMOTBOPEHHS, LLO KasyarnbHO
He iCHYE, i coLlianbHOI CUCTEMOIO, IKY BOHO Mae BperyroBaTi.
XapakTepHOK 03HAKOK MOCTHEKMacUYHOI topucnpyaeHuii €
CYMBOMi3alis,  HaMOBHEHHs  rMMOWWMM  CMWUCIIOM  OPUAMYHO
NpaBoBOr0  HOPMOTBOPEHHSA.  |geTbCss  NpPo  KOMYHiKaTUBHO-
ONCKYPCUBHY napagurmy, siky Lie HegoCTaTHbO BMKOPWUCTOBYIOTh B
aHanisi dyHKUiOHYBaHHA | TpaHcdopmauii npaBOBUX CUCTEM.
34e6inbloro Takuin aHarni3 3aCTOCOBYIOTb B €KOHOMIYHIM, NONITUYHIN
i couianbHih [ianbHOCTI, X MporHo3dyBaHHi. KoMyHikaTuBHO-
AWCKypcMBHa napagurma, Ha gymky HO. KO. KanuHoBcbKkoro,
3abes3nevye iHTepcyb ekTMBICTCbke CBiTODayeHHs. BoHo ponae
NPOTUCTaBIEHHA OO0’ekTa i cyb’ekTa HOPMOTBOPEHHA Ta 3gaTHe
BigoOpasnTn ixH0 B3aemopgito. Yepe3 MOBMNEHHEBI NPaKTUKM B
NeBHOMY  CYCNifbCTBI Takun nigxig Hapae MOXMMBICTb
«...NMPOCTEXMTU B3AEMOLII0 FOPU3OHTANbHUX (HEIHCTUTYLIMHUX) Ta
BepTUKanNbHUX (IHCTUTYUINHMX) MNOMITUYMHWMX MPaKTMK K MNiArpyHTH
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BUHWKHEHHS HOBWX MOMITUKO-iQEOMNOriYHNX NPOEKTIB, LiHHOCTEN,
BU3HAYMTM BMNAMB MNOMITUYHOI AiSANIbHOCTI Ha CTPyKTypu3auilo Ta
iepapxisauito couianbHoro nopsaky» [14, c. 12].

OTxe, NOCTHEKNAcM4Ha puanyHa napagurma HOpMOTBOPEHHS
nornubnioe  HaykoBe 3abe3nedyeHHs  MexaHiaMiB  NpaBoOBOro
peryntoBaHHA CyCMifibHUX BiAHOCKH BiAMOBIAHO OO PIBHS KYNbTYpPHO-
umBinisauinHoro po3suTky. CyyacHa Teopis i npakTMka HpUaNYHOro
HOPMOTBOPEHHS AK CKIagHuK NpaBOTBOPYOro npouecy
BesnocepeaHbO 3anexuTb Big HayKOBO-Mi3HaBanbHOI Ta NPakTUYHOI
DiSNbHOCTI  NIOAMHW, YOOCKOHaNEHHs 1i TBOpPYOro mnoTeHuiany wn
iHouBigyanisauii B KynbTypHO-iCTOPUYHOMY NPOLLECI.
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Legal Rule in the System of Social Rule-Making:
Scientific and Legal Paradigm

It is analyzed the change of the principles of legislative activity
due to changes in the philosophical and legal methodology from
classical to non-classical and postnonclassical paradigm in legal
science. In classical jurisprudence, the concept of «legal norm»
mainly emphasizes the necessary regular natural life order, similar to
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the nature. Its content is associated with social and ethical
categories of «measure», «balance», «good» and has applied or
regulatory nature of written law. The term «norm» comes from the
Greek, meaning the measure canon. In Latin — this is usually a
model, standard. A legal norm equilibrated and maintained the
integrity from the destruction of the irrepressible human nature.
It prevented the «damage» social organism. The legal norm
accustomed man to respect the limits of general cohabitation and
became a gelding of her civilization.

In non-classical jurisprudence, the legal norm provides a range of
choice between permissible and possible action or inaction and provide
appropriate sanctions of variable character depending on aggravating or
mitigating circumstances in the committed crime. In Ukraine, we are in
the stage of transition from classical to non-classical paradigm of law
that affects the system of legal rule-making.

In postnonclassical jurisprudence it was the necessary of the
total value-ideological and methodological reorientation to
communicative paradigm. Now the efforts are strengthened to revise
the mechanism of «reduction» of legal rule-making to its socio-
cultural roots, through the methods of logical and semantic
philosophy.

Keywords: rights ontology, paradigm, law, legislation, legal rule-
making, science.
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