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YIOK 343.353

Mapmurenko B. 0. —  acnipaHT  Kadpeapwu
KPUMIHOMOriI Ta KPUMIHaNbHO-BUKOHABYOro npasa
HauioHanbHOI akagemii BHYTPILWHIX cnpas, M. Kuis

OCOBJINBOCTI KPUMIHAIIBHOI BIANOBIAAIBHOCTI
3A 31TOBXUBAHHSA BITAAOKO ABO CITYXXKBOBUM
CTAHOBULUEM, WO BYNHAIOTb

AEPXXABHI CNTYXXBOBLI

3dilicHeHO  aHania  KpuMiHanbHoOi  eidnogidanbHoCmi  3a
3n0exueaHHsi enadorwo abo crnyxbosuMm cmaHosuweM, WO
B8YUHsIIOMb  OepxkasHi  cryx6oasui, y KOHMeKcmi  cy4acHoi
KpUuMiHaibHO-rpagosoi dokmpuHu. Cxapakmepu3o8aHO 06°€eKmMueHi
ma cyb’eKmueHi O3HaKu Ub020 3/I04UHY, a MmakoxX npobremHi
numaHHs1 NMPU3HaYeHHsT KPUMIHaIbHO20 MoKapaHHs. AKUEHMo8aHOo
Ha OekpumiHanizauii cm. 364 KpumiHanbHo20 KoOeKkcy YkpaiHu
WIIISIXOM 8HECEHHS 3MiH 00 il npumimku.

KnroyoBi cnoBa: KpumiHanbHa BignoBiganbHICTb, 3MOBXMBAHHS
Brnagoto abo crnyx00BMM CTAHOBULLIEM, OEPKaBHUI cryx0oBeLp.

OHIED 3 rapaHTih yCniWwHOro YHKUIOHYBaHHA [OepXaBu i

rPOMagsHCLKOro CyCninbCTBa € CTBOPEHHSA HaNeXHUX YMOB AN
eeKTMBHOI AianbHOCTI Aep)KaBHOro anapaTty, anapaTty opraHis
MicLeBOro camoBpsayBaHHA Ta NiANPUEMCTB, YCTaHOB 1 OpraHisauin
He3anexHo Big ¢opmn BRacHocTi. Pe3ynbTaTuMBHICTE  Takoi
JisanbHOCTi B YKpaiHi Ha cy4acHOMYy eTani iCTOTHO 3HWXeHa nig
BMMAVBOM HEraTUBHMX NONITUYHUX, EKOHOMIYHMX, MPaBOBUX Ta iHLLNX
3MiH, @ TaKOX BWCOKOro PiBHSA 3JI0MMHHOCTI. Baromor naHkoro
3-MOMiIX 3as3HayeHux (pakTopiB € 3MOBXMBAHHA Cry>XGOBUMU
ocobamu HagaHow M Bnagow abo cnykboBUM CTaHOBULLEM.
3a paHumun  [epxaBHOi cydoBOi  agMmiHicTpauii, npoTArom
2011-2016 pokiB cepep yCix 3apeecTpoBaHUX 3MO4YMHIB B YKpaiHi
JisiHHA, nepenbaveHi cT. 364 KpumiHanbHoro kogekcy (KK) Ykpainw,
ctaHoBunn  mamke 3,4 %; 2016  poKy  3apeecTpoBaHO
9621 3noBxMBaHHA BNagoto abo crnyxboBnm cTaHOBULLEM, TOOTO X
piBeHb (2012 poky — 7285, 2013 poky — 6827, 2014 poky — 7979,
2015 poky — 8834) sanuwaetbca Bucokum [1; 2, c. 22; 3]. Jocutb

© MapTtuHehko B. O., 2017
118



ISSN 2410-3594. Naukovij visnik Nacional’noi akademii vnutrisnih sprav. 2017. Ne 3 (104)
Haykoeuti sicHuk HaujoHarbHoi akademii 6HympiluHixX cripas

4YacTo 3MOBXMBaHHA Bnagow abo cnyxboBUM CTaHOBULLEM € TUM
3acobom, 3a JOMOMOrol SIKOro cryxboBa ocoba BYMHIOE iHLINN,
TSDKYUA, 3M0YMH 3 METOK [JOCArHEHHs OaxaHoro 3MoYMHHOro
pesynbTaty. BukopucTtoByloun cnyxboBe CTaHOBMLLE, BYMHAIOTH,
NnepeBaXHO TaKi 3MOYMHU, AK PO3KpadaHHS B OCOGNMBO BENWKUX
po3aMmipax, He3akOHHa npuBaTU3aLis OepXaBHOI 4YM KOMYHasbHOI
BNACHOCTI, YyXWNeHHsa Big cnnatu noaatkie, 300piB Ta iHWMUX
0DOB’AA3KOBUX  MMaTexiB, MNPUXOBYBAHHA  3MO4YMHIB  TOLLO.
3noBxuBaHHA Bnagoww abo cnyxboBuMM CTaHOBULLEM TaKOX
NpU3BOaUTb 40 PO3BUTKY OpraHizaoBaHOl 3I04NHHOCTI.

BupiweHH0  pi3HUX  acnektiB  npobnem  KpMMiHanNbHOI
BiANOBIgANbHOCTI  3a 3MOBXMBaHHA Bnagol abo cnyxboBum
CTaHOBMLLEM MPUCBAYEHO npaui Takux ydenux: [1. 1. AHgpyLiko,
. 1. bpiu, B. B. lNonina, H. O. lNytopoea, O. O. iynopos,
B. . KoBaneHko, M. |. MenbHuk, A. A. Mysuka, B. O. HaBpoubkui,
0. O. HaymeHko, B. A. Tauin, B. B. Ctawwc, B. I'. Xawes Ta iH.

3 ornagy Ha nonoXeHHs 3akoHiB YkpaiHu «[Mpo 3anobiraHHs
kopynuii» Big 14 xoBTHA 2014 poky Ne 1700-VII, «[po gepxxaBHy
cnyx0y» Big 10 rpyaHs 2015 poky Ne 889-19, CTBOPEHHS HU3KM
OpraHiB, sKi 34INCHIOTb MNPOTUMAIID  KOPYNUIHUM  3M0YUHaM,
a TaKoX iHWI YMHHUKW, WO CHpUSIOTb OYULLIEHHIO OpraHiB
AepXXaBHOi Bragu Big KOPYNUiOHEpiB, akTyanbHUM € AOCHigXeHHS
0ocobnMBOCTEN KpMMiHaNbHOI BigNOBiganbHOCTI 3a 3MOBXWBAHHS
Bnagotw abo cnyxboBum cTaHoBMWEM. Lle CTaHOBUTbL MeTyY
NPoMnoHOBaHOI yBasi cTaTTi.

BusHayeHHs cuctemum 3noumHiB y cdepi cnyxkbosoi Ta
NPOdeCiNHOI OiANbHOCTI, MOB’A3aHOT 3 HagaHHAM NybniYHMX nocnyr,
WO MOXYTb YYMHATU [OEepXaBHi CNyx0OBUi, BWKOPUCTOBYHOUM
CNyXOOBi MOBHOBAXEHHS, IPyNyBaHHA LMX 3M0YMHIB 32 MEBHMMM
KpuTepisimMu, po3pobneHHs 1 HagaHHA HaykoBO OBr'pyHTOBaHMX
nponosuuin 3 ygockoHaneHHs u4uHHoro KK  Ykpainu wopo
KpMMiHanNbHOI BiANOBIAaNbHOCTI MpauiBHMKIB HauioHanbHOI noniuii
MaloTb  BaXMMBE 3HAYEHHs ONA  JOCATHEHHS MEeTU  LpbOoro
AocnimkeHHs [4, c. 225-228].

BignoBiganbHicTb 3a 3noBxuBaHHA Bnagot abo cnyxboBum
cTaHoBuLEM nepenbadeHa ct. 364 KK Ykpainu [5].

O6G’ekTUBHA CTOpPOHa 3rOBXMBaHHSA Bragow abo cnyx6oBum
ctaHoBuweM (4. 1 cT. 364 KK YkpaiHn) mae Tpu 060B’A3KOBI O3HaKW:
OisIHHA — BMKOpPUCTaHHSA cry00Bo 0coboto Brnagm ym cnyxboBoro
CTaHOBMLLA BCyneped iHTepecam Crnyxou, Lo nonsarae B NEBHUX LisIX
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abo 6esgianbHOCTI cyG’ekTa; Hacnigku, SKi nonaralTb B 3aBAaHHI
LUKOAWN OXOPOHIOBAHWM 3aKOHOM MpaBaMm, cBobogam Ta iHTepecam
OKpeMux rpoMajsaH, [AepXaBHMM UM TPOMAACBKMM  iHTepecawm,
iHTepecamM HOPUONYHUX OCIO; NPUYMHOBUIA 3B'SI30K MK AiHHAM i
Hacnigkamu. BigcyTHiCTe xoda 6 opfHi€l i3 3asHavyeHWx O3Hak
CBiQuMTb NPO BIOCYTHICTb CKnagy 3MnouvHy, nepegbadveHoro cT. 364
KK Ykpainu [6, c. 845].

3rnoBXUBaHHS Bragot — Lie BUMHEHHS cnyboBoto ocoboto, sika
MOCTINHO abo TMMYacoOBO BUKOHYE (YHKUII npeacTaBHMKa Bragwu,
YMWUCHOTO [isIHHSI 3 BUKOPUCTAHHSAM CBOIX MOBHOBaXEHb, SIKUMU BOHA
HajineHa Ha niacTaBi 3aKOHIB Ta iHLUMX HOPMATUBHO-NPABOBUX aKTIB,
ycynepey  iHTepecam  cnyxbu.  3noBxuBaHHA  cnyx6oBum
cTaHoBuweM nepenbavae, 3a3Bu4al, BUKOPUCTAHHSA CRyX00BUX
MOBHOBaXeHb,  MOB’A3aHMX  3i  34iMCHEHHAM  (peanisauieto)
MOBHOBaXeHb, SKUMKU cnyxboBa ocoba HagineHa 3a¥iMaHo
nocagoto, ycynepeu iHtepecam cnyxom [6, c. 845].

BogHouac, B. |. BoprcoB 3a3Havae, Lo 3MOBXMBaHHS CnyX00BUM
CTaHOBMLLEM MaTUME MiCLue He nuwe B pasi BYMHEHHS CryxBoBOO
0cob0t0 AisHHA B MeXax CBO€ET KOMMEeTeHLii, TOOTO AOisiHHSA, NOB’A3aHOro
3 BNacCHNMM NOBHOBAaXEHHAMW, a 1 y BUNagkax, konu cnyxbosa ocoba
BMKOpUCTana aBTOPUTET CBOEi MocagW, Cryx0oBi 3B'A3kM, a TaKoX
MOXNMBICTb [daBaTW  BKa3iBKM, pekoMeHaauii  nignopsakoBaHUM
opraHisauisim i BiOMoOBiAHO A0 CBOro Cny60Boro craHoBuLla Morna
KOHTPOSIOBATM iX BUKOHaHHS TOLO [7, C. 49].

OTxKe, BWKOPWUCTAHHSA BNagn 4nM cnyxboBoro craHoBULLA
BCynepeY iHTepecam Cnyxo0u MOTPIOHO TNyMauntn $K YYMHEHHS
cnyx6oBot 0coboro Takux MopyLLeHb CBOIX Cry»60BMx 060B’sI3KiB,
AKi 3anoAitoroTh ICTOTHY LUKOAY OXOPOHIOBaHUM 3aKOHOM iHTepecam
OKpPEMMUX T[POMafsiH, [OepXaBHMM, FPOMaACbKMM iHTepecam abo
iHTepecam topuanyHmx ocib [7, c. 50].

MoHaTTa «iHTepecn cnyx6u» 6esnocepegHbO MNOB'si3aHe 3
obcarom npaB Ta oboB’sa3kiB crnyxb6oBoi ocobu nignpuemcTaa,
YCTaHOBU YW OpraHisadii, To6TO ii NOBHOBa)XEHHAMM (KOMMETEHLIE).
BignosigHo go 4. 1 cT. 1 3akoHy Ykpainn «[1po gepxasHy criyxby» [8],
JepxaBHa cnyxkba - ue nybniyHa, npodpecinHa, NONITUYHO
HeynepemkeHa OianbHICTb WOoA40 NPaKTUYHOrO BUKOHAaHHS 3aBOaHb i
dyHKUiIM OepxaBu. Taki ocobu € p[epXkaBHUMWU Cry>KO0BLAMMU.
Y koHTekcTi n. 1 npumiTkn go ct. 364 KK Ykpainu iHTepecn cnyxbu
cnif, TpakTyBaTU SK 3aKOHHI iHTepecu KOHKpPETHOro nianpuemcTsa,
yCTaHOBMW, Opradisauii HesanexHo Big ¢opmMu BRAcHOCTI, AKOMY
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(skin) «cnyxuTtb» cnyxbosa ocoba. O60B’A3KOBUM € BCTAHOBIEHHS
TOro, IKMM CaMe 3aKOHHWM iHTepecam (30Kpema, iHTepecamM OKpeMmux
rpomMagsH, iHTepecaMm [epxaBu 4Yu iHTepecam MignpvemMcTBa)
3anogisHo  wWkody AisiHHAM  criykboBoi ocobu Ta 4Ky came
(maTepianbHy, HemaTtepianbHy), 1T po3mip, a TakOX 3aBAaHHSA SKOi
WKOOM IHWKMM iHTepecam BiABEPHEHO AistHHAM Ccnyx060Boi ocobw.
MuTaHHA npo cniBBIigHOLWEHHA IHTEpPECiB OepXaBu, CycninbCTBa
3arafioM N OKpemoro nignpuemcTBa, YCTaHOBWM 4M oOpradisadil
He3anexHo Big dopMM BNACHOCTI, MOro HanMMaHWX MpauiBHUKIB Ta
iHWWNX rpoMagsH, a TakKoX IHWWX HpUOuYHMX OcCib HeobxigHo
BMPILLIYBATU B KOXHOMY KOHKPETHOMY BWMAaAKy, 3BaXawuu Ha Taki
00CTaBMHU: AKY LUKOAY 3aBAaHO KOHKPETHMM 3aKOHHMM iHTepecaMm;
AKY LWKOOY MOMMU  3anofiiTM  iHWKWM  KOHKPETHUM  32aKOHHWUM
iHTEepecaMm, Ha KOPUCTb SIKMX YYMHEHO fii criy»kboBoto 0coboto, y pasi ix
HEBUMHEHHS; $KY LUKOAY MOMMM 3aBAAaTW  KOHKPETHUM  3aKOHHUM
iHTepecaMm, 30Kpema iHTepecaM MianpMeEMCTBA, YCTaHOBW, OpraHisadii,
Yy pasi HEBYMHEHHS1 CNyX00BOK 0CcOBOK TUX AN, SIKi BOHA BYMHWUNA B
3aKOHHWX iHTEepecax NianpPUEMCTBA, YCTaHOBM Y1 OpraHisaLii 3a paxyHOK
HEBYMHEHHS HWWX [Oih B iHTepecax [fepkasW, CyChifbCTBa, iHLWNX
FOPUONYHNX Ym Gi3NYHKX 0Cib, abo HaBnaku [8; 9, ¢. 44].

Ha gymky M. B. Cuinnnoki, nocTinHe OHOBEHHS KPUMiHaNbHOro
3aKOHO4ABCTBA HEe  3aBXOW  afeKBaTHO  MNO3HA4yaeTbCA  Ha
npaBo3acTocyBaHHi. OpHieto 3 cydacHMx npobnem kBanigikauii
3MNOYMHIB € TIYMaYeHHS TakuX NOHATb, K «iICTOTHA LUKOAa» N «TSXKKi
Hacnigku», Ki BU3HA4YeHO K 0OOB’A3KOBI HACMIOKW 3MOBXMBAHHSA
Bnagoto abo cnyxb6osum ctaHosuwem [10, c. 127].

OpgHielo i3 3akoHOA4aBYWX HOBEM, BeNbMW HEOAHO3HaYHO
CMPUNHATOK MpaBHUKaMW cTana 3MiHa AediHiuin KpuMiHansHo-
NpaBoOBUX MOHSATb «ICTOTHA LUKOAAY» i «TSHKKI Hacnigkuy», 3oiicHeHa
Ha nigctaBi 3akoHy YkpaiHn «[lIpo BHECEHHA 3MiH OO0 [OesKuX
3aKkoHod4aBuMX akTiB YKpaiHu y cdepi gepKaBHOI aHTUKOPYNUiNHOT
NnoniTUKM y 3B’A3KY 3 BUKOHaHHAM [lnaHy gin wopo nibepanisauii
€sponencbkum  COKO30M  BI30BOrO pexumy Ans  YkpaiHu»  Big
13 TpaBHa 2014 poky Ne 1261 wnaxom BunydeHHs 3 n. 3 i 4
npumitkm o cT.364 KK VYkpaiHn BKasiBkM Ha  3anogisgHHs
maTtepianbHux 36uTkis [11].

Y nucTi 3acTynHuka ronosu Buwioro cneuianizoBaHoro cyay
YKkpaiHn 3 po3rngay UMBINbHMX i KpuMiHanbHux cnpas [12, c. 1]
CNYWHO 3ayBaXeHo, LU0 BXWUTe 3aKoHOAAaBLIEM CrOBOCMONYYEHHS
«SIKLLO BOHa (BOHW) Monsrany B MaTepianbHUX 36utkax» HaykoBLUi Ta
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CyAOBi OpraHn TNyMavunm siK 3aBAaHHS He Nnwie ManHOBOI LLKOAM, a
N HemaTepianbHUX HacnigkiB (Hanpuknag, «sKWo LWKoAa Monsirae B
3anofisHHi  cycnineHo HebesneyHMx Hacnigkis HemartepianbHOoro
XapakTtepy, NuTaHHA npo ii iCTOTHICTb BUPIWYOTb 3 Ornagy Ha
KOHKpeTHi 06cTaBMHU cnpaBu. 30Kpema, iCTOTHOK LLKOOOK MOXYTb
BM3HaBaATU MOPYLUEHHS OXOpPOHIBaHMX KoHcTuUTyuielo YkpaiHn 4um
iHLWMMK 3aKOHaMu npas i cBoboa NIAUHKU Ta rpomMagaHuHa (npaso
Ha cBoboay 1 0COBUCTY HEQOTOPKAHHICTb i HEAOTOPKAHHICTL XNUTNA,
BMOOpYI, TPYAOBi, XWUTMOBI Mpasa TOLWO), MNigpuB aBTOpUTETY Ta
NPecTuxy oOpraHiB AepXaBHOI BnNagMm 4M OpraHiB  MicLeBoro
CaMoBpsiAyBaHHS, MOPYLUEHHA rpoMaacbKkoi ©6e3neku, rpoManchbkoro
nopsiaKy, CTBOPEHHs1 06CTAHOBKM 11 YMOB, LLIO YCKMaAHIOITb BUKOHAHHS
NignNpMeMCTBOM, YCTaHOBOID, OopraHizauieto  CBOIX  QOYHKLUIN,
NpUXoBYBaHHs 3no4mHiB» (n. 6 MoctaHoswm MNneHymy BepxosHoro Cyay
YkpaiHn «[po cyaoBy NpakTuky B cnpaBax Npo MNepeBULLEHHST Braau
abo cnyx0oBux NoBHOBaXeHb» Bif 26 rpyaHs 2003 poky Ne 15 [13]).

Omxe, 3aBOaHHA (CTOTHOT LKOAM UM TSHKKUMX Hacnigkis
00 4 yepBHsa 2014 poky (aata HabpaHHs YMHHOCTI 3akOHOM YKpaiHu
Bia 13 TpaBHa 2014 poky) BM3Ha4yanu 3anexHo Bi4 ManHOBOI Ta
HematepianbHOi wkoan, a 3 4 4vepBHA 2014 poky Taki Hacnigku
MOBMHHI  MaTuM nuwe  maTepianbHMiA  xapakTep.  Ockinbku
HemartepianbHi Hacnigky Bxe He nepegbayeHi AN BU3HAYEHHS
ICTOTHOI LUKOAM YM TSDKKMX HacnigkiB (3rigHo 3 n. 3, 4 npuMiTkM Jo
cT. 364 KK YkpaiHu), TO BIignoBigHi AifHHSA, $Ki  paHiwe 6ynn
KBanigikoBaHi £K 3NO0YMHW 3@ HemaTepianbHMMKW  Hacnigkamu,
nigndraloTs HOBOMY MpPaBOBOMY OLiHIOBaHHIO. TOBTO iX yxe He
MOXHa po3rnggatu  SK  3M104MHM  —  iX  dakTnyHo  Byno
AekpuminanisosaHo [10, c. 130].

I3 uboro npueogy M. |. XaBpoHok 3a3HayaB, Wo CT. 364
KK YkpaiHn € HaaTto cknagHol B 3aCTOCYBaHHi, OCKiMbKM MICTUTb
Ynmarno OLiHHUX O3Hak, il 3aCTOCOBYIOTb NMLLE K OOATKOBY, @ TOMY
notpebu B Hin Hemae. |i BUNyYeHHs i3 sragaHoro Kogekcy uinikom
MOXHa KOMMNEHCyBaTU KBamnigikylo4Old O0O3HAKOK Ha  KwTant
KYYMHEHHSI  3MOYMHY Cny>60BOW 0COBOK 3  BUKOPUCTAHHAM
cnyxboBoro crtaHouwa» [14, c. 64]. 3rogom HaykoBeUb YTOYHUB
nosuuito, BKasaBLUW Ha OOMyCTUMICTb KpUMiHanbHOI
BiANOBIQANBHOCTI 3@ YMUCHE 3MOBXMBAHHSA CINY>XO0BMM CTaHOBUILLEM
y OopMi MOpYLLUEHHS 3aKOHOAABCTBA CNy00BOK 0coboro nig 4vac
BVKOHAHHS CBOIX (YHKUIA 3 MeTOol ofepXaHHs HenpaBoMIpHOI
Burogn ans cedbe um iHWOI ocobwn. Y pewTi BUNAgKiB «yYMHEHHSsI
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AOigHHA  cnyx60Bol0 0COB0I0 3  BUKOPUCTAHHAM  CNyX60BOro
CTaHoBULA» Mae OyTu OOTSXyBanbHOW O3Hakow Yy ctatTax KK
YKkpaiHn npo [isHHA, Wo BYMHAKTL cnyxbosi ocobu [15, c. 11].
Kputukytoun nepepbaveHun ct. 364 KK YkpaiHu cknag 3nouvHy,
M. |. XaBpoHIoKk 3a3Hauvae, Wo B GiNbLUIOCTI KpMMiHaANbHMX KOOEeKCiB
nepxaB €pponu, okpim pgepxaB CHLO, He nepenbadeHo
BiONOBIJANbHOCTI 32 3MOBXUBAHHA BMNagow 4Yu  cnyxb6osBum
CTaHOBULLEM i 32 MEPEBULLEHHS BMAAN YM CryX00BNX MOBHOBAXXEHbD.

3as3Buyar kpumiHanbHa BignoBiganbHICTL nepenbadeHa nuwe
32 KOHKPETHi, YiTKO BM3Ha4yeHi fAii, WO CTaHOBAATb CcneuiasnbHi
BUMAOKNW HE3aKOHHOr0 BUKOPUCTaAHHA CNy>XOOBOro CTaHOBWULLA.
Lle € peaynbtatom fii NnpuHUMNY NpaBOBOI BM3HAYEHOCTI, 3a SKUM
KOXEeH 3axigHMA YMHOBHMK i NOCadOBELb YiTKO 3HaE, WO BiH MOXe
pobuTn, a Wwo — Hi [16].

lMWTaHHA BU3HAYeHHHA CYyCNiNbHO Hebe3neyHMX HachigkiB sk
00OO0B’A3KOBMX O3HAK CKNagiB 3MoyunHiB, nependadeHux crt. 364
KK Ykpainn, aHanisysas O. O. [JyoopoB, 3ayBakytouu, LLO MOHATTS
«IiCTOTHa LWKOAa» 3anuwaeTbCsl  OUiHHOKW  KaTeropielo. Tomy
BM3HaHHSA 3aBOaHoi Cny>X6oOBMM NPaBOMNOPYLLUEHHAM LUKOAW iCTOTHOH
B KOXHOMY KOHKPETHOMY BWMNAAKy 3aneXuTb Big BaXnMBOCTI W
0obCcAry nopyleHux iHTEepeciB, CTYMeHsi HeraTMBHOrO BMMMBY Ha
HOpManbHy AiFANbHICTE  NIGNPUEMCTB,  OpraHisauii,  KinbKOCTi
noTepninux rpoMagsaH, TAXKKOCTI 3anoAisiHOT iM ManHOBOI, (PidUYHOT
Ta MopanbHOI LWKoAM, iHwux aktopis (ab3.4 n.6 [loctaHoBU
nneHymy BepxoBHoro Cyay YkpaiHn «[po cydoBy nNpakTuky y
crpasax npo nepeBuLLEHHA BNaan abo cnyk00BMX NOBHOBAXEHbY Bif,
26 rpygHs 2003 poky Ne 5 [13]). 3giicHiolouM KpuMiHanbHO-NpaBoBe
OLLiHIOBaHHSA MOBEiHKM Cry00BOi 0COOU K 3M0BXMBaHHS BNaaok abo
Cry>k6OBMM CTaHOBWLLEM, HE MOXHa OOMEXyBaTUCH BKa3iBKOK Ha
iICTOTHY LUKOAY NEBHUM MPaBOOXOPOHIOBAHUM iHTEpecaM: npouecyarbHi
OOKYMEHTN MalTb MICTUTU HanexHe OOrpyHTYBaHHSA HasiBHOCTI Ljel
o3Haku [17, c. 465]. BinbHe TnymayeHHs OLiHHWX O3HAaK Ha KwTanT
iCTOTHOI LIKOOW Yy CKMagi 3MOYMHHONO 3MOBXMBAHHA Bnagok abo
CNy>60BNM CTaHOBULLEM MOXE MPU3BECTU O HEOOIPYHTOBAHOrO
NPUTArHEHHS 0Cib OO KpUMiHanNbHOI BignosigansHocTi [18, c. 47].

Takum YMHOM, Hi B Teopii, Hi B MpakTuLUi 3acToCyBaHHS
KpMMiHanbHOro 3aKOHOAaBCTBaA MPO CNYXOO0BI 3NTOYMHM MOKU WO HE
CcPOPMYNbOBAHO MPUAHATHOTO MOHATTA  iCTOTHOI  WKOOW B
HemaTtepianbHOMYy BUMIpi, @ TakoX He pPO3pobNEHO KOHKPETHUX
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KputepiiB, 4aki Haganu © MOXNMBICTb TOYHO dopManidyBaTtu
L0 OLiHHY O3HaKy.

Cy6’ekT 3noumHy — cneuianbHui, cnyxboBa ocoba, AKo Moxe
OyTn npauiBHMK HauioHanbHOi noniuii. Cyb6’ekTMBHa CTOpOHa Mae
npsaMuin - ymucen i cneuianbHy MeTy — ofepXaHHA OByab-aKoi
HenpaBoOMIpHOI BUroan Ana camoi cebe uuM iHWoi isnyHoi abo
topuandHoi ocobu, a wopo Hacnigkis, nepenbadeHnx 4.1 abo 2
cT. 364 KK Ykpainu, — ymucen abo HeobepexHicTb [6, c. 846].

Y 3nouuHi, nepegbayeHomy c1. 364 KK YkpaiHu, meTow €
ysIBIEHHSA cyb’ekTa npo OaxaHui pesynbTaT — OAepXXaHHS 6yab-AKoi
HenpaBoMipHOI BUroan Anga camoi cebe um iHWOI pisnyHOi abo
topuanyHoi ocobwn, €koro BiH MNparHe [OCArTU SK  LWASXOM i
norompkeHoro nepexogy, Tak i ©0e3 HbOro, WO BU3HA4YaE
CNPSAMOBAaHICTb AiHHS.

MpaBunbHa kBanidikauia 3nounMHiB Yy cdepi  cnyxboBoi
AiANbHOCTI, apryMeHTOBaHe YCYHEHHSI KOHKYPEeHLUii KpuMiHarnbHO-
NpaBoOBUX HOPM, WO nepeabadvaloTb BiOMNOBIAANBHICTE 3@ 3MTOYMHW,
YYMHeHi cnyxbosumu ocobamu, BuMmararoTb 3’iCyBaHHA TOro, $K

came OudbepeHLitoBaHHSA KpuMiHanbHoOT BignoBiganbHOCTI
cnyxboBux ocid y mexax okpemoro po3giny XVII Ocobnumeoi
yactmin KK YkpaiHm Ta 1i  3aranoM  no3HayaeTbCs  Ha

BignoBiganbHOCTI  cnyxboBux oci® 32 BYMHEHHSI  3MOYMHIB,
nepeabaveHnx B iHWKX po3ainax uboro Kogekcy.

Y Hopmax po3sginy XVII Ocobnumeoi 4vactuHm KK Ykpainu
BCT@HOBIEHO BiOMNOBI4ANbHICTE 3a Ti 3Mo4YMHM Yy cdepi crnyxboBoi
OiANbHOCTI, WO MOXYTb OyTW BUMHEHi B Byab-akin cdpepi AisnbHOCTI
anapaTy ynpaeniHHs Yy 3B’si3Ky 3 BUKOHaHHsSIM cryk6oBux 060B’A3kiB
abo LWNAXOM BUKOPUCTaHHSA CNyX00BUX MNOBHOBaXEHb ycynepeu
iHTepecam cnyx0u (Tak 3BaHi 3aranbHi CryX00Bi 3MOYUHK).
YcTaneHMM TaKoX € TBEPOKEHHs, WO A0 3aranbHuUX Cnyx60oBux
3MI0YMHIB Hanexartb fNvLIE 3MOBXUBaHHS Bnagok abo cnyx6oBum
CTaHOBULLEM, NMEpEBULLEHHA Bnaan abo cryx60BMX MOBHOBaXEHb,
XxanaTtHicTb. PewTa € cneuianbHUMKM X BuAamu, WO CTOCYETbCS
TakoX 3MnoyunHiB, nepegbadeHnx ctarramm po3sginy XVII Ocobnumsoi
yactnHu KK YkpaiHu (cneuianbHi BUAM CNy>KO0BOro 3roBXUBAHHS,
creuianbHi  ckNaguM 3MOBXMBaHHS Bnagok abo  cnyx6oBum
CTaHoBULLEM abo xanaTHiCTb).

3aranbHOK 03HaKoK Oyab-sIKOro 3MOBXMBAHHA Bnagot abo
cnyx6oBum CTaHOBULLIEM, 3MoBXNBaHHS NOBHOBaXXEHHAMM
cnyx60Bo 0cobol0 € CMOCIO YYNMHEHHS 3MOYMHY — BUKOPMCTaHHS
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HagJaHMX MOBHOBaXeHb, CBOMO CTaHOBMLIA, LWO CTaHOBUTb
BMKOHABYMIM 3MICT 3MOYMHIB Y cdpepi cnyxboBoi AisinbHOCTI. Llen
Crnocib6 YYMHEHHS1 3MOYUHIB MONArae He B MPOCTOMY HEBMKOHAHHI
noknageHoro oboB’si3Ky, a B 3aCTOCYyBaHHi HagaHWX MOBHOBaXEHb
nNpoTVM noknageHoro 00OB’A3Ky, BCynepey iHTepecam Ccnyxow,
CTaHOBUTb (hakKTU4HO 3pady oboB’s3Ky. BukopuctaHHAM Bnagm um
cnyx60Boro ctaHoBuLa OBrpyHTOBaHO, Ha Hally OyMKY, BBaKatTb
YYMHEHHS AN, wo 6e3nocepedHbO Hanexatb A0 Kona CnyX0oBux
NMOBHOBaXeHb Cryx60Boi 0cobu, 3yMOBMEHUX MOKNaAeHUMWN Ha Hel
000B’A3KaMn 3 BWKOHAHHSA BIONOBIOHMX QYHKUIA, a Takox Ain,
3yMOBMeEHUX ii cnyxbGoBMM aBTOPUTETOM, 3B’sA3KamMu 3 iHLWIUMM
cnyx6oBumn ocobamm, MOXIUBICTIO 34INCHUTM BNAMBATU Ha iHLWNX
cnyx6oBux ocib.’

BukopuctaHHa BnagM 4M  crniyxOOBUX MOBHOBaXEHb MOXYTb
YUUHATK SK Y 3B’A3KY 3 AISNbHICTIO B MEXaX CBOIX NOBHOBAXEHb, TaK i 3
MOPYLLUEHHAM LIMX MeX Crnyx6oBoto ocoboro. 3a3HayeHe gae JoCTaTHI
niactaBm CTBEPKYBATH, LLIO 3MOUMHHI Al 3 BUKOPUCTAHHSIM CIYy>KO0BOH0
ocoboto Briagu abo cnyxBoBOro CTaHoBULLA MOXYTb: Hanexatn go ii
KOMMNeTeHLii; ByTn B Mexxax KoMneTeHLUil iHWnx opraHiB abo cnyx6oBumx
0Ci6; BUXOOMTU 3a Mexi komneTeHLUii 6yab-sknx opraHis abo cnyx6oBux
ocio. OO6OB’A3KOBOKD YMOBOK  MPUTArHEHHS 00  KpUMiHanNbHOI
BiAMOBIAANbHOCTI € BCTAHOBMEHHS TOro, WO Aii BUHHOI ocobn 6ynu
3yMOBJIeHi ii cnyk6oBnM cTaHoBULLEM i ©e3nocepeaHbO NOB’A3aHi 3 i
CNyX00OBMMM  MOBHOBaXEHHAMW  abo  3yMOBMEHi  aKTUYHUMMU
MOXNUBOCTAMM, WO ©Oe3nocepefHb0 MNOXOAATb Bigd  Cnyx6oBoro
CTaHOBMLLA BWHHOIO, BUKOHYBAHMX (PYHKUIA i HaOAaHUX MOBHOBaXEHb.
Y pasi He BCTaHOBMEHHS Takoro 3B’A3Ky Ail BUHHOrO nignsarawTb
kBanicpikauii 3a BignosigHumun ctattamu KK YkpaiHwm, wo
nepeabavatoTb BiONOBIgANbHICTL 3a 3M0YUMHU MNPOTU  BMACHOCTI,
XWUTTS Ta 300POB’A TOLLO.

MpUTArHeHHs ao KpUMiHanbHoT BignoBiganbHOCTI 3a
3M0BXMBAHHS BNagoto noB’sizaHe 3 YCTaHOBIEHHAM
Ge3nocepedHbOr0  3B'A3KY MK CNyXO00BMM  CTaHOBWLLEM,
KOMMeTeHuieto cnyxboBoi ocobu, 3micToM W 0obcArom HagaHux
NMOBHOBaXKeHb Ta iX BUKOPUCTAHHAM AN1S BYUMHEHHS 3M04MHY. Y Oyab-
AKkoMy pasi cnyxboBa ocoba yCBigOMMIOE, WO BUKOPUCTOBYE
cnyxboBe cTaHOBMWE BCyrneped iHTepecam cnyxbu, xova
nepeBuULLyOYN Bnagy, BOHa YCBIAOMITHOE MOPYLUEHHS MEX HagaHux
noBHoBaXeHb. Lle Bu3Havae cneumdiky LbOro 3M0YMHY, a TaKoX
BMOKPEMITEHHS  3aKOHOZaBUEM  Aesikux  chneuianbHuMX  BUAIB
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nepesulleHHs Bnagm abo cnyxboBoro cTaHoBuWa 3i cknagy
3MOBXMBaHHS Bragol abo cnyx00BMM CTaHOBULLEM.

Taknm YMHOM, cT. 364 KK Ykpainm 4acTKOBO
AeKpuMiHanisoBaHo. BHeceHHs 3MiH Ha niacTaBi 3ragyBaHOro 3akoHy
YkpaiHn «[lpo BHeCeHHs 3MiH 00 AesdKMX 3aKOHOAABYMX akKTiB
YKpaiHu y cdpepi aepkaBHOI aHTUKOPYNUIAHOT MOMITUKN Y 3B’SA3KY 3
BMKOHaHHAM [MNnany ain wopo nibepanisauii €sponericbkum Coro3om
Bi30BOro pexumy ans YkpaiHu» o n. 3 npumiTkm [o cT. 364
KK YkpaiHu 3MiHMNO MOHATTS iCTOTHOI LIKOAM SIK O3HaKu cknagy
LbOro 3MOYMHY.

BepxosHuit Cyg YkpaiHu nepernsiHyB BMPOKW CyAiB nepLuoi Ta
anensidinHol iHCTaHuin Ta yxsany Buwloro cneuianizoBaHoro cygy
YKpaiHM 3 po3rnsgy UMBIfAbHMX | KpUMiHaNbHUX ChpaB  LWo4o
ocib, 3acymKeHWX 3a BYMHEHHSI 3MO4YMHIB Yy cdepi cnyx6osoi
OinbHOCTI (3NoBXMBaHHA Bnagow abo cnyxboBum CTaHOBMLLEM,
nepesBuLeHHA Bnagum abo cnyxBoBMX MOBHOBaXKEHb MpaLiBHMKOM
NPaBOOXOPOHHOrO OpraHy, MPUIAHATTS MNpono3uuii, obiusiHkn abo
OofepXaHHSA HenpaBoOMIpPHOT BUroam crny60Bot 0cobo10).

3a Hacnigkamn nepernaagy BepxoBHuii Cya YkpaiHu ckacyBaB
CydOBi pilleHHA B 4YacCTWHi 3acymkeHHs ocié 3a 4.1 cT.364
KK YkpaiHu (3noBxvBaHHA Bnagoto abo cnyx6oBuM CTaHOBULLEM),
i 3aKpMB crnpaBy NMPOBaAXEHHSAM 3a BiACYTHICTIO B Aiax ocib cknagy
3roYMHy, nepegbadeHoro uummy  ctattamm  ([octaHoBa  BiA
27 xoBTHsa 2016 poky y cnpasi Ne 5-99kc16).

Okpim uboro, BepxosHun Cya YkpaiHM BCTaHOBMB HeOAdHaKoBe
3aCTOCYBaHHSA CyAOM KacauilHOi iHCTaHUjii OAHiI€el i Tiei camoi Hopmu
npaea, nepenbadeHoi 3akoHOM YKpaiHM Mpo  KpUMiHamnbHY
BigNoBiganbHICTb, Y NOAIGHMX MpaBOBIOHOCUHAX, WO MPM3BENO A0
yXBaneHHs pi3HWX 3a 3MIiCTOM CYAOBMX pilleHb i pO3’sCHUB, WO 3
HabpaHHaM 4mHHOCTI 3akoHom Ne 1261-VII Buknag n. 3 npuMmiTkm
cT. 364 KK YkpaiHu 3a3HaB 3MiH, OCKiflbkWM 3aKOHOAaBelb yXe He
BVKOPUCTOBYE B HOPMATUBHUX BU3HAYEHHAX O3HAKU «iCTOTHA
LWKoZa» CMOMYYHUK «SKWO». Takum YMHOM, YMHHA pedakuis Lboro
MOMNOXEHHST OXOMMIE MAMHOBY LUKOAY, sika AOocArna po3mipy, Lo B
cTo i Oinblwe pa3iB nepeBULLyE HEOMOOATKOBYBAHUA MiHIMyM
Joxofis rpoMagsH.

Oucnosnuia 4.1 cT.364 KK YkpaiHn, sikoo nepenbadveHo
BiONOBIQANbHICTL 3a 3aMOAiHHSA iCTOTHOI LUKOAW OXOPOHIOBaHUM
3aKOHOM npaBam, cBobodam Ta iHTepecaM OKpeMux rpomagsiH abo
rpPOMagCbKMM UM OepXXaBHUM iHTepecaM, iHTepecam HpPUONYHMX
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ocib, MOXe He nuwe CTaHOBWUTU MarHOBY LLKOAY, a W OXOMMBaTh
BMSIBU HEMAWHOBOI LUKOAW, NPOTE TiNbKW Ti, SKi MOXYTb OAepxaTu
MarHOBE BiAWKOOyBaHHA  (iCTOTHOIO Moxe ©Oytm 6yab-dka 3a
XapakTepoM LiKoda, SKWO 1T MOXMIMBO OUHAUTM B  FPOLLUOBOMY
eKBiBaneHTi Ta BiAnoBiAHO A0 LbOro AOCArnia BCTAHOBEHOTO PO3MIPY).

Tak, 3a KOHKpeTHMX  obcTaBuH cnpasu Hacnigku
HemaTepianbHOro XxapakTtepy, $Ki MOXHa OUiHUTM B TrPOLLUOBOMY
eKkBiBaneHTi (peanbHa WKoda) Ta BiQNOBIOHO OO LbOro AOCArU
BCTAHOBIIEHOIO PO3MIpY («ICTOTHOI LUKOAM» UM «TSDKKUX HaCMigKiB»)
i3 3anodisiHHAM LUKOAM OXOpOoHoBaHMM KoHcTuTyuielo YkpaiHm uum
iHWMMK 3akoHaMmyn npasBam i cBobogam NAMHU | rpomMagsHuHa
(couianbHOro, NONITUYHOrO, MOPAarbHOrO, OPraHi3auinHOro YK iHLWOro
XapakTtepy), MOXyTb nepefdadaTti: CipUYMHEHHS (Di3NYHOT WKoan —
BUTPATM Ha niKyBaHHSA 4M nNpoTe3yBaHHA noTepninoi ocobu;
MOpPYLUEHHSA 3aKOHHMX MpaB Ta iHTepeciB rpoMagsH — BUTPaTU Ha
BIAHOBNEHHS TakMx npas (BUNMaTh HE3aKOHHO B3ATOMY Mif, BapTy 4K
yB’AI3HEHOMY ab0 HE3aKOHHO 3BiflbHEHOMY 3 pPOOOTU UM HaBYaHHS,
BiJLIKOAYBaAHHA 3a HEBUKOHAHHSA CY[OBOrO pilLIEHHS, KOMMEHcalito
WKOAW BiO MOLWMPEHHA BiAOMOCTEN, AKi raHbOnATe ocoby, TOoLLO);
MOMITUYHOI LWKOAM — BWUTPaTW Ha MPOBEAEHHS HOBMX BMOOPIB i
3axofiB  aHTUTEPOPMCTUYHOrO XapakTepy TOWo; OpraHisauinHol
LUKOAW — BUTPATK Ha BiAHOBMNEHHSA pobOTN YyCTaHOBMW.

Takox akUeHTOBaHO Ha TOMYy, WO y BUPOKY (yxBani) cyay mae
OyTW 4YiTKO BCTAHOBMEHO 1 JOBEAEHO, LLO CaMe BYMHEHHSI MEBHOrO
CNykO0OBOro 3M04YMHY CTano MNPUYMHOK BIiAMOBIAHWMX HacMigKiB.
OBuncneHHsa X po3mipy TakoX Mae 6yTn HanexHo MiaTBepmXeHO
(3okpema UMBINBHMM NO30BOM LOAO (hakTy Ta po3Mipy peanbHol
MaWHOBOI LUKOAW) Ta HE BUKIUKaTU CYMHIBY.
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Features of Criminal Responsibility for Misuse of Power
or Employment Provided by Public Workers

Ukrainian legislation regulating prosecution of white collar
crimes including the anti-corruption element is being constantly
updated and thus characterized as ovestructured and cluttered. All
amendments concerning legal prohibitions undoubtedly have to be
well-scheduled and reasonable with a chance to be duly analyzed
and commented by scientists and experts. So far the
abovementioned process of permanent criminal legislation
«upgrading» is only picking up speed, inter alia provisions regulating
liability for white collar crimes.

Taking into consideration the current criminal-legal
background, author provides analysis of legislative regulation of
liability for white collar crimes. Article contains characteristics of
objective and subjective features of the mentioned crimes and
problematic issues overview including imposition of a penalty.
Attention is paid to decriminalization in Art. 364 of the Criminal Code
of Ukraine by amending its note.

Objective element of power or authority abuse has three
essential features: act — use of power or authority by public official in
opposition to state interest through specific activity/inactivity of the
subject; consequences — substantial damage caused to legally
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protected rights, freedoms and interest of individuals/legal entities or
state interest; causal connection between act and consequences. If
at least one feature is not present — corpus delicti under Art. 364 of
the Criminal Code of Ukraine is not defined.

Subject of a crime — public official (NPU staff is also referred to
this category). Subjective element is characterized in terms of act as
direct intention and in terms of special purpose — acquisition of illegal
benefit by the subject or other individual/legal entity; consequences
are characterized by intention or negligence (Art. 364 (parts 1-2) of
the Criminal Code of Ukraine).

Constant updating of criminal legislation does not always
adequately affect the enforcement process. One of the key problems
related to the crime classification is interpretation of «substantial
damage» and «grave consequences» which are defined as essential
consequences of power or authority abuse. One of updates which
led to numerous discussions among both scholars and experts was
the adjustment of the abovementioned definitions on the basis of the
Law of Ukraine «On Amendments to Legislative Acts of Ukraine
Regulating the Implementation of State Anti-Corruption Policy in
Accordance with the Visa Liberalization Action Plan» from May 13,
2014 through extraction the provisions on material damage from
clauses 3-4 of the note to Art.364 of the Criminal
Code of Ukraine.

Keywords: criminal responsibility, misuse of authority or official
position, public employee.
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