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YOK 343.237:343.352

Me3eHuesa l. €. — kaHOMAAT HOPUANYMHUX HayKk,
OOLIEHT, BMKNagaY Bigainy niaroToBKM MpOKypopis
3 Harnsgy 3a OOAEpXXaHHAM 3aKOHIB opraHamu,
SIKi NPOBOAATL ONepaTUBHO-PO3LLYKOBY AisNbHICTb,
AisHaHHa Ta pgocygose cnigcTteo, HauioHanbHOI
akagemii npokypatypu YkpaiHu, M. Kuis

A0 NMUTAHHA WLOAO CMNIBYYHACTI
na YAC KBANI®IKAUII KOPYINUIMHUX 3ITOYUHIB:
NMPABO3ACTOCOBHA NMPAKTUKA

PozansiHymo cynepeyHocmi, siKi 8uUHUKaromb y QisiibHOCMi
rpasooXoOpPOHHUX OpeaaHie nid yac keanighikauyii crigydacmi 8
KopynujtHux 3no4yuHax. HasedeHo npuknadu cydosux pilieHb 3a
uiero kameeopietro cripas.

Knro4yoBi cnoBa: kopynuis, keanidikauia 3no4ymHiB, cniByyYacTb
y 3M04vMHax, HenpaBoMipHa BWUroga, Cyb’eKT NpaBOMOPYLUEHHS,
MOTUBM, Liini.

XapaKTepI/ICTI/IKa NpPaBO3aCTOCOBHOI NPaKTUKWN LLOAO KOPYNUiMHMX
3M0YUHIB CTOCYETbCS, NepenyciM, HOpM npo xabapHuuTBO Ta
OesKNX cknagiB cryx00BMX 3MO4YMHIB, 30KpEMA TIIYMaYeHHSI HOBMX
KpMMiHanNbHO-NPaBOBNX HOPM aHTUKOPYNLiHOT cdepu.

3aiMcHeHMn aHania HaykoBWMX AOCrigXeHb 3acsigyye, Wo And
HM3KWN KpaiH CBITY KOPYMuis B opraHax Briagu 1 cdepi eKOHOMIYHOT
OiANbHOCTI € aKTyanbHOK npobrnemoto. ACMeKTU  KOpYNuinHOi
3MOYUHHOCTI posrnsganu M. M. AHapywiko, O. O. Oiynopos,
0. M. ObomiH, 3. A. BaruHen, O.T.KanbmaH, O. M. KocTeHko,
M. I. MenbHuk, B. O. Haepoubkuii, B.l. Ocaguun, A. B. CaByeHko,
O. A. Ceetnos, IM. J1. ®pic, M. |. XaBpoHtok, H. M. Apmuwl Ta iH. MNpoTte
OUCKYCIMHUMW 3anULLIAI0TLCH MUTaHHS LLOAO 3MICTOBOMO HarOBHEHHSA
ctaten KpumiHanbHoro kogekcy (KK) YkpaiHum Ta npaBo3acTOCOBHOI
MPaKTVKM CTOCOBHO KBanicpikaLii KOpynuifnHUX 3MOYUHIB.

MpoTtuaito Kopynuii BNPOOOBX TpMBanoro 4acy 3BoAvnvM [0
«Crninoro» MaHinynioBaHHA 3aKOHOAABYMMU 3MiHAMU Ta XaOTUYHUX
i WoOo  «BOOCKOHAIEHHSA» OpraHiB  KpUMIHanbHOI  tOCTULI.
[BagusaTupiyHMi  OOCBIA Takoi  OiANbHOCTI  cBiguuTb npo i
6e3pe3ynbTaTuBHICTL | 6e3nepcneKkTUBHICTb [1].
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MutaHHa wopo keanidpikauii  Aim  cniBydacHuka notpebye
BUPILLEHHSA 3aneXHo Bif CnpsMOBaHOCTI MOro ymucry BignoBigHO 0
TOro, Yy YMixX iHTepecax, Ha 4Yuin CTOPOHI Ta 3a YMEID iHILIaTUBOI BiH
OisB — TOro, XTO A4aB Y/ OTPMMaB HenpaBOMipHY Burogy. 30kpema,
AKwo cnyxboBa ocoba ogepxye HenpaBOMIpHY Burogy uepes
nocepedHvka, sIKM pie Ha 1 Ooui, TO pAii Takoro nocepegHuka
KBanicikyloTb K MOCOOHMLUTBO B OTPMMaHHi HeNpaBOMIpHOI BUroau
3a 4.5 cr1.27 i BignosigHow 4acTMHOK CT. 368 (okpim 4. 1)
KK YkpaiHu, nuwe 3a ymoBu, WO BiH He OyB CniBBMKOHAaBLIEM
YYMHeHoro (BignoBigHow cnyx6oBok 0coboto, ska BUKOPUCTOBYBarna
HagaHy i Bnagy um cnyxbose cTaHOBULLE).

OTpvMaHHA HenpaBOMIpHOT BUrOA4M, BYMHEHE 3a NONEpPEeHbO
3MOBOIO rpynoto ocib, nepenbayae, L0 B YYMHEHHI LibOro 3M0YUHY SAK
cnisBMKOHaBUi Bpanu yyactb ABi (M Ginbwe) cnyxbosi ocobu, ski
3asganerigb AOMOBWUMKCS MPO uUe (K 0o, TaK i nicns HagXOOKeHHS
nponosuuii 41 obiusHkKM HagaTu HenpaBOMIPHY BUroay, OogHak OO
il oTpmaHHS). [JOMOBMEHICTb Mi4 Yac YYMHEHHS 3I0YUHY 3a3HaYeHOi
KaTeropii — Le, nepeaycim, 3roga Ha crinbHe 3 iHWUMK cryx60B1MMmn
ocobamu BMKOPUCTaHHA HadaHoi Bragu 4m cryx00BOro ctaHoBuLLa
AN  odepxaHHs opHiei abo gekinbkox dopm  (npeameTis)
HenpaBoOMipHOT Buroam [2].

CnyxboBa ocoba, sika oTpumana HenpasBOMipHy Burogy 06es
nonepenHbOi AOMOBJIEHOCTI 3 iHWWOW cnyxboBot ocoboto, a nicns
UbOro nepegana i yacTuHy npubyTKy, Hece BignoBiganbHICTb 3a
CYKYMHICTIO 3M0YUHIB — OJepXaHHS HenpaBoMipHOi Burogn Ta Ti
HagaHH4 (cT. 368 i 369 KK YkpaiHu).

KeanidikauinHi 03HaKW, L0 3acBigyyloTb MiABULLEHY CYCnifbHY
Hebe3neyHiCTb OAepXXaHHS HenpaBoOMipHOi Burogu (Hanpwvknag,
noegHaHe 3 BMMaraHHAM HenpaBOMIpPHOI BuUrogu, T 3HaYHUN,
Benukni abo ocobnveBo Benukui po3mipw, BignoBiganbHe u4n
ocobnuBo BignoBiganbHe cTaHoBWLWE Cryx0o0BOi ocobu, ska ii
ofepxana, Towo), HeobxigHO BpaxoByBaTW, BU3HA4YaK4YM BUHY
CMiBYyYaCHUKIB, SIKLLO Lii O3HAKN OXOMNIIEHi IXHIM YMUCIOM.

Akwo B pasi ymucny cnyxbosoi ocobu Ha ofepKaHHs
HenpaBOMIpHOi BUroAM Yy 3HA4YHOMY, BenukoMy abo ocobnmeo
BEMNNKOMY PO3Mipi HEO Byno OTpMMaHO nvie 4acTMHy OOroBOpeEHOI
HenpaBOMIpHOI BMroan 3 MpWUYMH, WO He 3anexanu Big i Boni,
TO BYMHeHi Aii noTpibHO kBamicikyBaTM SK 3amax Ha OAepXKaHHS
HenpaBOMipHOi BUrogM B po3Mipi, WO OyB HasABHUA LWe
B ymuchi. 3okpema, y  crpasi Ne 1-4/121/359/1/2013
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(Bopucninecbkuin  MicbkparioHHUn cyn KuiBcbkoi obnacTti) woao
KoposHikoBa B. 1., Konowminus B. B. 3a 4.3 cT1.368 KK YkpaiHu
anensauinHun cyn Kuiscbkol obnacti 3a3HauvB, WO, 3rigHO 3
BUMoOramm cT. 62 KoHcTuTyuii YkpaiHn, cTopoHa 0OBUHYBa4YeHHsI He
MOXe KepyBatucsa npunyweHHsmn. Cya He Moxe npunyckatu
MakCUManbHUW [PaAHUYHUA  PO3MIP CYMW, SKOK Manu Hamip
3aBONOAITM  MNIACYOHI  LWNAXOM  LWIaxpawmcTBa, OCKINbKM  Take
NPUNYLEHHA [PYHTYETbCA Ha MOKa3aHHAX CBigkKiB, $Ki  Wofo
BM3HAYEHHS MaKkCUMarnbHO T[paHWYHOI CymK, HeoOXxigHol Ans
nepefaHHa nigcygHum, € cynepednusumm [2].

Mig yac ycrtaHOBNEHHA BapTOCTi nNpeaMeTa HenpaBoOMipHOI
BArOAM Yy MNpPaBO3aCTOCOBHIN NpaKTuLUi cnig rpyHTyBatMca Ha
MiHIManbHUX LiHaX, 3a SIKi B KOHKPETHIA MICLLEBOCTiI Ha Yac yYMHEHHS
3r04MHY MOXHa Oyno BinNbHO npuabatn piv abo oTpMmaTy nocnyru
Takoro camoro pogy Ta skocTi. Lli MonoXeHHs pernameHToBaHO B
noctaHosi lNMneHymy BepxosHoro Cyay YkpaiHn «[1po cyaoBy npakTuky
y cnpaBax npo xabapHuuTeo» Bia 26 kBiTHA 2002 poky Ne 5 [3].

OpHak Ans cnigyo-cyaaiBCbKOi MPaKTMKM 3a3HaYeHNX NOMNOXEHb
HegocTaTHbO. HeobxigHO 3'dAcyBaTu: 4YM MOXIMBO, WO ocoba, Aka
Hagae HenpaBOMIpHY BWUrogy, HIYOro He cnradye 3a BWKOHAHY
poboTy (nocnyry) TpeTbol 0coboww Ha KOpWUCTb MNOCadoBUS;
AK BMpaxyBaTW BapTiCTb OTPMMaHoOl HenpaBOMIpHOI BUroau —
I'PYHTYIOUMCH Ha OB’ EKTUBHIN BapTOCTi poboTM (NOCnyrn) 4m 3atparax
ocobu, ska ix 3amosnsna [4].

BapTicTb ogHMX npegMeTiB  HENpPaBOMIPHOI BUrogM MOXHa
obpaxyBaTi, a iHWi MawTb HemaTepianbHUM XapakTep, Lo
nepenbavae BU3HA4YEHHS iX BApTOCTi Ha NigcTaBi BUCHOBKIB €KCMepTiB.
Hanpuknag, gkwo nocagosa ocoba 3a neBHi Ail NpocuTb Bif, BiGOMOro
€CTpagHoro BUKOHaBLsi 6e3KOLUTOBHO 3acniBaTu Ha CBATKYBaHHI CBOro
OHA HapOMXeHHs, TO B pasi BUKOHAHHA OOMOBMEHOCTEN CniBakoM,
YNMHOBHUK OTPUMMYE BUroZy ManHOBOro XapakTepy, L0 CTaHOBUTb
BapTICTb BUCTYNY 3a3HA4Y€HOro BUKOHAaBLA. AKLIO Len criBak Ha Takux
3axofax He BUCTynae, TO, BapTiCTb MOro MOCMyr po3paxoBYOTb
BiANOBIAHO OO cepenHbOi BApTOCTi BUCTYMIB apTUCTIB Takoro camoro
piBHA. AKWO nocagoBa ocoba 3anpocuThb CriBaka siKk MOYECHOro rocTs
Ha CBATKYBaHHSA CBOro [JHsI HAapOMKEHHS, TO Le He Moxe OyTm
pO3LiHEHO siKk HeNpaBoMipHa BUroaa.

Burogn mamHOBOro xapaktepy MOXyTb: HagaBaTh Oe3KOLUTOBHO
Te, LLO niansdrae onnari; nepeadadaTi 3aHWKeHHs1 BAPTOCTI MalHa, sike
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NpUBaTU3YIOTb, 3MEHLUEHHS OPEHOHUX NNaTexiB, a TaKoX 3HWDKEHHS
BiICOTKOBMX CTABOK 3a KOPUCTYBaHHS OaHKiBCbKMMM No3nkamu [4].

TakvuMm 4YMHOM, pPO3Mip HEMPaBOMIPHOI BMrogu 3anexuTb He Bif
BUTpaT ocobu, Aka ii HagaBana, a Big BapTOCTi BnacHe npegMmeta
(nocnyru). OTpumyoHM MaviHOBY BUrofy, YMHOBHMK He npuabasae
MarHO, a 3BINIbHAETLCS Big MaTepianbHUX BuTparT [4].

Konu nocagosa ocoba oTpumye gk HenpaBOMipHY BUrogy MamHoO
32 3aHWKEHON LUiHOW, TO NpeaMeToM HenpaBOMIpHOT BUroau
B TakoMmy pasi crnig Bu3HaBaTM He MarHO, a PIi3HWULI0 MK KNOro
dakTUYHOK BapTICTIO i TiElo, SKYy NocagoBeub Cnfadvye 3a HbOro.
Tob6To npeameToM HenpaBOMIpPHOI BUroAM € HeOBIrPYHTOBAHO
3a0LLapKeHi MoCafoBO 0CODO KOLLTH.

CknagHow € cuTyauisi, KonuM nocryra He Mae 06’eKTMBHOI,
HOPMaTUBHO BM3HAYEHOI BapTICHOI XapakKTepUCTMKW BrialiTyBaHHSA
nocagoBus abo 1oro 6nmM3bknx Ha poboTy 3 BUCOKOK 3apoBiTHOM
nnaTolo; chnraveHi NocagoBUEM 3a HOMIHANMbHOK LHOK TOBapu yu
nocnyru (HagaHHs y BMacHiCTb 3eMeNbHOI AiNsHKA B MPEeCTUKHOMY
panoHi, No3ayeproBMm PEMOHT KBapTUpWM  TOWO); MOCNyru
HemaTepianbHOrO XapakTepy, 30Kpema, CXBaflbHUA MUCbMOBUN
BiAryK Mpo HaykoBy npauto abo 3ao0xo4eHHs Ha cnyxbi y Burnagi
no4ecHoi rpamoTu [5, c. 79].

[MepeBara € MaWHOBOK 3a YMOBM, LLO MnocagoBa ocoba mana
6 cnnadvyBaTu 3a Taky nocnyry, akou ii He HagaBanum siK BUHaropogy 3a
nii/de3pianbHiCTb, noB’A3aHi 3 nocagoBumu  060OB’A3KaMMW.
Ona keanicikauii He cyTTeBO, UM Mae nocnyra oO’eKTMBHY BapTiCTb
(HaBiTb HOpMaTMBHO BCTaHOBIEHY), YM Onnadvysarna L nocnyry ocoba,
fika Hagae HenpaBOMIPHY BWUroAy, YM BMKOHYBana BOHA L MOCNyry
ocobucTo [4]. 3a Taknx yMOB BaXXNMBOK € iHpopMaLlisi, CKiflbkn maB 6u
cnnatMTM nocagoBelp 3a MOChyry, $Ky MOrogMBCst MPUAHSITW.
Hanpuknag, 4vHOBHWMK npuabaB 3a HOMIHAMbHOK LIHOK KBUTKM Ha
KOHLepT, ki npoaaBanu BTpuMi Jopoxye nosa kacoto. icnsa uboro BiH
YYMHMB nNeBHi [Aii Ha KOpPWCTb MPOAaBUSA KBWTKIB, OTpUMaBLUK
HenpaBoOMipHY BWUrogy y BWUrnsAdi MaHOBOI nepesary (He cnnadyioum
BTPWMi Jopoxye). Takum YMHOM, MOCAOOBELb OOEPXKaB Li KBUTKU SK
YMOBY BYMHEHHSI (HEBYMHEHHS) Ha KOPUCTb iHLIOI OCOOM [AisiHHSA,
BMKOPMCTOBYHOYM CBOE CMY>KOOBE CTaHOBMLLE.

CnywHoto € pymka 1O. I JlanyHoBa, bB. B. BormkeHkiHa, L0
npeaMeToM HemnpaBOMIPHOI BUrognm mMoxe Oyt i ManHo, BuUMydeHe 3
BiNbHOro 0b6iry abo obmexeHe B o6iry [5, c.73; 6, c.16]
Y Takomy pasi BUHHi 0CO0M TakoX MaloTb HECTU Bi4NOBIgANbHICTL 3a
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He3aKoHHMIN ob6ir 3asHadeHux npegmetie. Came Ui 3M04MHM chnig
BBaXkaTn 6e3nocepeaHbO 11 oNocepeaKoBaHO KOPYNUiIMHUMN.

HeobxigHO cxapaktepusdyBath Aeski Ckrnagum OnocepenkoBaHo
KOPYNUINHMX 3MOYUHIB, MPaBO3aCTOCOBHY MNPaKTUKY SAKUX yAanocs
npoaHanizyBatu came B MOEAHAHHI 3 KOPYMUIAHOW MOBEAIHKO
cnyx6oBux ocid. Tak, Akwo koHTpabaHay, nepeabdbaveHoto Y. 2 cT. 201
KK YkpaiHu, 3gincHioe cnyxboBa ocoba, BUKOPUCTOBYHOUM cryxboBe
CTaHoBMLLE (Hanpwuknag, MpauiBHUKM MUTHULb, BIICBKOBOCITY>KOOBLI
[epxaBHOi NPUKOPOOHHOI  CcNykbwm  YkpaiHu, KanitTaHu CyaeH,
AnnnomaTu4Hi NpauiBHUKK), TO Taki Aii KBanidikytoTb 3a CyKyrMHICTHO
3M0YMHIB, BM3Ha4yeHux cT.201 i 364 (423) abo 365 (424) uboro
Kogekcy. [po CyKynmHiCTb 3MOYMHIB HE WOEeTbCA B pasi Takoro
pisHOBMAY NepeMilleHHa npegMeTiB Yepe3 MUTHUIK KOPAOH no3a
MWUTHUM KOHTPOSEM, SIK 32 OOMOMOrO BUKOPUCTAHHSA HE3aKOHHOro
3BiflbHEHHSI  BiJ MMWTHOrO KOHTPOSO  LUNAXOM  3MOBXWBAHHS
CNy>k60BNM CTaHOBULLEM MpPeACTaBHUKAMM MUTHOrO opraHy. 3a
Takoro pOo3BUTKY MOAIM MWUTHMK BMKOPUCTOBYE BriacHe cnyxbose
CTaHOBULLE, BUKOHYE YacTUHy OO’EKTUBHOI CTOPOHM  3MOYMHY
(He3akoHHO 3BiNbHSE ©e3nocepeaHbOro BWKOHABUA Big, MWTHOMO
KOHTPOI0), Yy 3B’A3KY i3 YMM MOro noBefiHKy Cnifg po3uiHioBaTU SK
cniBy4acTb y kOHTpabaHgi. Y uiit cuTyauii 3noBXuBaHHS crnyx60BuM
cTaHoBULLEM 3 BOKy cnyx60BOi 0COBM MUTHOFO OpraHy € Cnocobom
YUYMHEHHS Heto KoHTpabaHam [7, c. 714].

Hii cnyx6oBoi ocobu, ska cnpusina He3akoOHHOMY MePEMILLEHHIO
npegMeTiB  4yepe3  MUTHWA  KOPAOH, MOTPIOHO  po3rnagatu
AK nocobHuuTBo B KOHTpabaHAi, a 3a HasBHOCTI nigcTas —
AK BiOMNOBIAHUIA 3NOYMH y cdepi cnykboBoi AianbHOCTI. NocobHMKoM
y KoHTpabaHai Moxe OyTn TakoX ekcnepTt, SKMW HaBMWCHO Oae€
HenpaBAMBWIA BWCHOBOK, YCBIJOMIIIOKOYK, LIO BYMHAE LUe Ans
NoAdanbLIOro HEe3akOHHOro MepeMilleHHsl, 30Kpema, KymnbTYpHOI
LIHHOCTI Yepe3 MUTHWIN KOpAoH YKpaiHu.

Mu npoaHanidyBanu okpemi ocobnmBocTi kBanidikauii 3a cT. 366
«Cnyx6oBe nigpobnerHa» KK YkpaiHu, siki BuknageHo y BucHoBkax
BepxosHoro Cyany Ykpainum Big 1 cepnHa 2013 poky, nogaHux y
PilLEHHSIX, MPUAHATUX 3a pes3ynbTaTamu po3rnagy 3asB  npo
nepernsa Cyaosoro pilleHHs 3 nigctaeu, nepegbadeHoi n. 1 4.1
cT. 400 KIIK YkpaiHn 1960 poky, 3a | niBpiyua 2013 poky [8].
Tak, y 4.2 c1.366 KK YkpaiHm nepegbadyeHo KpuMiHanbHy
BiANOBIQANbHICTE 32 BYMHEHHSA CcnyX6oBoro nigpobneHHs, SAKWo
BOHO CNPUYMHWUNO TSXKKI Hacnigku. Y npumitui go crt. 364 uboro
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Kogekcy BU3HAYeHO PO3Mipu TSKKMX HacnigkiB — Le martepianbHi
30uTKKN, Wwo y 250 i Ginblle pasiB NepeBuLLYOTb HEOMOAATKOBaHUN
MiHiMyM goxogis rpomagsH. KpymiHanbHa BianoBifanbHICTb 3a Lewn
3M0YMH HacTae B pasi, AKWo cnyxboBe nigpobneHHs npusseno 4o
3aBAaHHs peanbHOi MaMHOBOI LWKOAM i Taka wkoaa 6e3nocepenHbLO
noB’si3aHa came 3i cny>x6oBum nigpodnexHHam [9].

LLikoay OXOpOHIOBaHUM 3aKOHOM iHTepecam 3aBAac 3a3Buyan He
BNacHe nigpobneHHs OQIUilHMX [JOKYMEeHTIB, a ix noganblue
BVKOPUCTAHHS, WO HE € KOHCTPYKTMBHOK O3HaKOK CrnyX6oBOro
nigpoOneHHss, TOMYy BCTAHOBMEHHSA MPUYMHOBOIO 3B’A3KY MiX
cnyx60BMM MNiPOBGNEHHAM | TSXKKAMW HacnigkaMmu 3anexuTb Bif
Toro, xT0 came (iHwa ocoba 41 6e3nocepeHbO NiACOBHMK), Y AKOMY
3HaAYEeHHIi Ta 3 KO METOH BUKOPUCTOBYBaNu Ui AOKyMeHTH [9].

3anoBHeHHsa cnyx6oBolo ocobot vacTuHu BnaHky AOKyMeHTa
BiJOMOCTSIMU, BHECEHHS SIKMX HanexuTb Ao i cnyx6oBnx oboB’sa3ki.,
Ta 3MNOBXWBaHHSA LUicto 0cobolo [oBipoto cryxboBoi 0cobu, SkKin
HagaHO npaBO nNignMcyBaTM Taki OOKYMEHTM Ta 3aBipatm  iX
neyaTkow, MOTPIGHO BM3HaBaTU OAHUM 3i cnocobiB nigpobneHHs
ogiyinHux gokymeHTiB (MoctaHoBa CyaoBoi nanatn B KpMMiHaNbHUX
cnpasax BepxosHoro Cyay Ykpainu Big 25 kBiTHa 2013 poky, cnpasa
Ne 5-10kc13) [9]. Takox y BucHoBkax BepxosHoro Cyay Ykpainu Big
1 cepnHs 2013 poKy 3a3Ha4yeHO, WO CBIOOUTBO NPO 3aKiHYEHHS
HaBYanbHOro 3aknagy 3 NigroTOBKM BOAIIB TPaHCMOPTHUX 3acobiB
HanexmnTb 00 OdILINHUX OOKYMEHTIB, OCKiflbKM 3acsigvye dakT, Lo
3YMOBMIOE BUHUKHEHHA npasosigHocuH [8]. BignosigHo o
HOPMaTUBHOTO BU3HAYEHHSA Cny>60BOro MigpobneHHs, odilintHuMu
OOKYMEHTaMy BW3HalOTb Ti, WO CKMagawTb i BuaawTb Crnyx6boBi
ocobn Big iMeHi opraHiB pgepxaBHoi Bnagu abo MicueBoro
caMoBpsayBaHHA, o6’egHaHb rpoMafsH, NignpuMeMcTB, YCTaHOB Ta
opraHisauin HesanexHo Bif opMn BNACHOCTI, SAKi NOCBIOYYIOTb
neBHi dakTu i nofil, Wo MalTb nNpaBoBe 3Ha4YeHHd. Lli JOKyMeHTu
MatoTb ByTV HanNexHo cknageHi Ta MiCTUTU HeOoBXiaHI pekBi3nTy.

MigpobneHHs odiLiNHUX OOKYMEHTIB MOXe MonsiraT B MOBHOMY
hanbcudikyBaHHi abo YaCTKOBIM 3MiHi 3MICTY CNpaBXHLOrO AOKYMEHTA.
Cnocobis niapobneHHsa JOKYMEHTIB HanpaLboBaHO YMMarno.

Cnyx6oBux oci6 topuan4Hmx oci6 npuBaTHOro mnpaBa cnig
BBaXkatu cyb’ektamm  cnyxboBoro  MigpoGneHHs  (3MoYuHY,
nepegbaveHoro ct. 366 KK YkpaiHu), monpu Te, WO BM3HAYEHHS
NoHATTA «cnyxboBa ocobay, 3rigHO 3 NpUMITKO A0 CT. 364 Uboro
Kogekcy, He nowwuploeTbca Ha ocib, aki BuMHUNM cnyxbose
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nigpo6neHHsa. [o ubOoro 3nouvvHy 3aCTOCOBYIOTb MOMOXEHHS 4. 3
cT. 18 KK VYkpaiHuM, wWo MictTutb 3aranbHe (yHiBepcanbHe)
TryMayeHHs TepMmiHa «cnyxbosa ocobay.

YHacnigok HenpaBuWITbHOIO 3acTOCyBaHHS 3a3HavYeHnx
3aKoHO4aBYMX HOPM cryk6oBy 0colby ropuanyHoi ocobu NpmBaTHOroO
npaea, ska nigpobuna oQiulifHi JOKYMEHTW, MOXYTb XUOHO He
BM3HATM cyb’ekTom cnyxbosoro nigpobneHHsA. Tak, y KOHKpEeTHIn
KpMMiHanbHIin cnpaBi Oyno BCTAHOBMEHO, LWO 3acymkKeHuh $K
OVpeKkTop ToBapucTBa 3 OOMEXeHOK BianoBiganbHICTIO, TOOTO Sk
cnyxboBa ocoba topugnyHoi ocobu  npuBaTHOro  npaea,
BMKOPUCTABLUW MOBHOBAaXEHHs1 nocaau, sky obiimas, nigpobus i
BUKOPUCTaB OMiLiiHWIA OOKYMEHT. 3a NpaBOBMM 3MICTOM 3a3Ha4eHi
Oil  nignaganu  nig  03HaKM  OisiHHA, nepepnbadeHoro  cT. 366
KK YkpaiHn, OCKiNbku 3MOYMHHUIA pe3ynbTaT CTaB  HaCnigkom
BMKOPUCTAHHSA 3aCyPKEHUM MOBHOBaXXeHb AMPEKTOpa ToBapucTBa 3
0OMeXeHOI0 BianoBIiAanbHiICTHO.

Mig 4Yac nepekBanidikauii gisHHSA 3 4. 2 cT. 366 Ha 4.1 cT. 358
KK YkpaiHu noHaTTa «cnyx6oea ocoba» 6yno BUTIYMa4yeHO HETOYHO.
Migxion nonsiraB y TOMY, LUO OCKiNbkn cnyxboBe NigpoOMneHHs He
HanexaTb OO HaBedeHoro y npumitui Ao cr. 364 upboro Kogekcy
nepeniky 3MouvMHiB Yy cdoepi  cnyx0O0BOi AiANbHOCTI, Ha K
MOLUNPIOETLCA 3rafjlaHe BU3HAYEHHS, TO OCiD, SKi BUMHMIM 3a3HaveHe
OisiHHSA, He cnig BU3HaBaTh cy0’eKTOM CryX60BUX 3MOYMHIB.

Take npaBO3acTOCyBaHHSA € XUMOHWM, amke CcynepeyuTb
HOPMaTUBHOMY BU3HAYEHHIO MOHATTSA «cnyxboBa ocoba», nogaHoMy
y cT. 18 KK YkpaiHn. lNpo ue 3asHayeHo B [loctaHosi CygoBsoi
nanatM B KpuMiHanbHux crpasax BepxosHoro Cygy YkpaiHu Big
30 TpaBHsa 2013 poky (cnpaBa Ne 5-17kc13) ta NoctaHosi CygnoBoi
nanatn B KpuMiHanbHuUx crpasax BepxosHoro Cyay YkpaiHu Big
6 yepsHsa 2013 poky (cnpaBa Ne 5-11kc13) [9].

Bip,nosip,HoHo n. 5 npumitkm go ct. 354 KK Ykpainu, y ct. 354,
368, 368° i 368" Lboro Koaekcy BUMaraHHsi HENpaBOMIPHOI BUFOAM
cnig, TNymMaymMTu 9K BUMOrY LOoAO0 HadaHHS HenpaBoMIpHOi BUroaun 3
Morpo3od BYMHEHHSA Ain/6e3aianbHOCTi 3 BMKOPUCTaHHSIM CBOrO
CTaHOBULLA, MOBHOBaXeHb, BnNaaW, cnyxboBoro craHoBMLIA
CTOCOBHO o0cobu, sKka Hagae HenpaBOMIpHY BUrogy; YMWUCHE
CTBOPEHHS1 YMOB, 3a SikKMx ocoba BMMYyLLEHa HaJaTu HenpaBOMIpHY
BUroAy 3 MeTo 3anobiraHHs LWKIANMBMM Hachnigkam Lwoao BaCHUX
npaB i 3aKOHHUX IHTepeciB.
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Konu nocapoBeub BUMarae gatn MoMy HeENpaBOMIpHY BUroay, a
ocoba, gka 1i gae, yCBiOOMIIOHYM, WO 3aBOSKA LIbOMY HE3aKOHHO
YHMKae HacTaHHa Ans cebe HeraTMBHMX Hacnigkie, To Taki Aii 3a
CBOIMW O3HaKaMu He CTaHOBNATb BMMaraHHsa HenpaBOMipHOT BUrOAM.

dakTnyHi ob6CcTaBUHM CycninbHO Hebe3nevyHoro AisiHHA, SKi BCi
Cy[oOBi iHCTaHUil po3UiHMAN SIK BUMAraHHs HenpaBOMIPHOI BUroaw,
nongranu B TOoMy, WO cnyxboBa ocoba (Hanpwuknag, 3acTymnHUK
HayanbHWKa BigQiny MUTHOI BapTWM OAHOro 3 MiAPO3AiNiB MUTHWULI)
BMMarana B nianpuemus (dpaxtyBanbHuMKa CygHa) HenpaBOMIpHY
BUroAy 3a YHUKHEHHS BigMnoBiganbHOCTI 3a HenpaBOMIpHi aii (Buxig
3a Mexi TepuTopianbHUX BoA YKpaiHW Ta BWUMOBMOBaHHS Kabento
3B’A3Ky), @ Ta norogunacs n gana i sBuHaropogy [9].

BumaraHHss HenpaBOMIipHOi BuUroan Moxe OyTM BU3HAYeHe
NPOBMHOI NULLE B pasi, KO BMHHA 0coba 3 METOo ofepXKaHHS i
MOrpoXye BYMHEHHAM Ain/6e3qisanbHICTIo, WO MOXe 3aBoaTu LUKOAU
npaBaM YW 3aKOHHUM iHTepecaM TOro, XTO [a€ HenpaBOMIpHY
Burogy, abo CTBOpOE Taki YMOBM, 3a sikMX ocoba 3mylieHa byna
Jatnm HenpaBOMIpHY Burogy 3 MeTOH 3anobiraHHs LKIgMBUM
Hacnigkam. ToBTo 3aKoHHICTb NMpaB Ta iHTepeciB, ki ocoba 3axuae
LWAAXOM HadaHHA HenpasBoMipHOI Burogn, Mae OyTn opgHielo 3
OCHOBHWX | O0OOB’I3KOBMX O3HaK BMMaraHHsl. OaHak sKwio ocoba
3auikaBneHa B HE3aKOHHIW, HENPaBOMIPHIN NoBeAiHLi cnyx60Boi ocobu,
nparHe obilnTV 3aKOH, JOMOITUCS BNACHUX HE3aKOHHMX iHTEPECIB TOLLIO,
TO NPO BYMaraHHs HeNPaBOMIPHOT BUTOAN HE NOETHCH.

BapTo 3ayBaxvTn Npo peanbHiCTb 34IMCHEHHs MOorpo3 nig 4ac
BMMaraHHs HenpasoMipHOi Burogun. [Onsa  ksanidpikauii  3Mo4mHy,
YYMHEHOrO 3a O3HaKOKW «MNOoedHaHi 3 BMMaraHHAM HernpaBOMipHOI
BUrOaM» 3a cT. 354, 368, 368°-370 KK YKpaiHu, HecyTTeBo, 4n Oyna y
cnyxboBoi ocobu abo npauiBHWKa MigNPUEMCTBA, YCTAHOBU 4M
opraHisauii, ocobu, sika Hagae nybniyHi nocnyry, peanbHa MOXNMBICTb
30IMCHUTK 3a3HayeHy norposdy. Hanpuknag, cniguvn, 3HawouW, LWo
KpUMiHanbLHe NpoBapKeHHs Mianarae npuUnMHEHHIo Yepes BIACYTHICTb Y
OigHHI  cknagy  3noyuHy, MOrpoXye Migo3proBaHOMY  nepegaTu
mMaTtepianu cnpaeu 3 OOBMHYBaNbHWUM akTOM MPOKYypopy, a nicrns
OTPUMaHHSI HEMpPaBOMIPHOI BMHAropoau MPUMNUHSE MNPOBAMKEHHS
BiAMOBIAHO A0 NependadYeHnx 3aKoHOM NiacTaB.

CnyxboBe 3MOBXWBAHHS, BYNHEHE 3 KOPUCIMBUX MOTUBIB i sike
crnpuynHse MarnHoBi 30uTkM (CT. 364 KK YkpaiHu), 3a xapakrepom
HacnigkiB, crnocobom ix 3anogisstHHA Ta OpPMOK BUHW MNOTPIOHO
BiOPI3HATU Big 3aBOMNOAIHHA YYXMM MaMHOM LUAAXOM 310BXUBAHHA
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cnyxbosum crtaHosuwem (4.2 cT. 191 KK VYkpainm). 3a cT. 364
KK YkpaiHu mMaTepianbHa LwKkoga MOXe nongaratm sk y npsMux
(peanbHunx) MariHOBMX 36uUTKax, Tak | B ynOywWeHin Burogi,
a 3a 4. 2 c1. 191 uboro Kogekcy — nuue B 3anofisiHHi pearnbHOl
MariHoBoi wkoan. 3a 4.2 ct. 191 KK YkpaiHu BWHHWIA HE3aKOHHO
BUIyYae ManHO 3 HasiBHUX ¢poHAiB Ta 6e3onnatHo obepTae oro Ha
CBOKO KOPUCTb 3a [JOMOMOrol CrnyXboBOro cTaHoBMLLA, LWO CTae
crnocobom Takoro 3aBonogiHHA. 3a cT. 364 KK YkpaiHn BUHHMI xo4a
N OTpMMye MaWHOBY BMUrogy 4m no3baBnseTbcs MaTepianbHUX
BMTPAT, OfHAK LUMAXOM: HE3aKOHHOrO BWKOPWUCTaHHS MalHa;
TMMYacOBOrO MOro BUITYYEHHSA 3 HaMipOM MOBEPHEHHHA 4YKu onnaTtu
Moro BapToCTi B ManWbYyTHbOMY; MPUXOBYBAHHSI paHille 3anofistHux
30uTKIB (Hanpuknag, BMKOPUCTaHHA CryX00BOro TpaHcnopTy B
ocobucTmx uinsx, TUMYaCcoBOro «3ano3nYeHHs» MaWHa,
3annyTyBaHHsA 0Oniky ANna  NpuUXOBYBaHHA  HecTadi  ToOLWoO).
BignoBigHo go 4. 2 c¢T1. 191 KK YkpaiHu, 3M0YUH YYMHSAKOTb nue
WMSIXOM aKTUBHOI MOBEAiHKM, a 3a CT. 364 — TakoX LUNAXOM
besgianbHocTi. [lcuxiyHe cTaBnNeHHA [0 HacnigkiB 3Mo4vMHy 3a
4. 2 cT1. 191 KK YkpaiHm nepenbavae nuwe ymMUcHy popmy BUHK, a
3a CT. 364 uboro Kogekcy — sik YMUCHY, Tak i HeOGepexHy.

AKWwo 3a BYUYMHEHHS cnyxboBot ocoboto Aain/be3nisnbHOCTI
ManHo, MarHoBI NpaBa abo Nocrnyru ManHOBOro XapakTepy HagawTb
He ocobucto M um i pigHMMm abo 6nu3bkum, a iHWUM ocobam,
30Kpema pugudHiM, i nocagosa ocoba, i pigHi unm GnM3bki He
OTPUMYIOTb  Bid LbOr0 ManHOBOI BUroAu, Y4YMHEHE He MOXHa
kBanicdhikyBaTn $K ogepxaHHs xabapa (Hanpuknag, nNpUAHATTH
KEPIBHMKOM [epXaBHOi abo MyHiuunanbHOi yCTaHOBU CMOHCOPCHLKOi
gonomorn gna 3abesneveHHs i OiANbHOCTI 32 BYMHEHHSA HUM
BIAMOBIOHUX [i Ha KOPWUCTb OCIO, WO Haganu Taky OOMOMOry).
3a HasABHOCTI AnA TOro niAcTaB Aii NocagoBoi 0cobu MOXyTb ByTu
KBanigikoBaHi sIK 3MOBXMBaHHSA MOCAAOBMMW MOBHOBAXEHHAMMU YN
NnepeBULLIEHHS NOCA40BUX NMOBHOBAXEHb.

Akwo cnyxboBa ocoba yknana Bif iMeHi BiANOBIQHOrO opraHy
(yctaHoBM) goroBip, Ha MiAcTaBi SKOro nepepaxyBarna BBipeHi in
KOLWTXW B PO3MIipi, WO CBIJOMO MepeBulllye PUHKOBY BapTIiCTb
3a3HavYeHux y OOroBopi ToBapiB, pobiT abo nmocnyr, oTpMMaBLwn 3a
Le He3aKOHHY BUHaropody, TO BYMHEHe MOTPIOHO KBanidikyBaTu 3a
CYKYMHICTIO 3MOYMHIB SK pO3TpaTy BBIpPEHOro i ManHa (4. 2 cr. 191
KK YkpaiHn) i sk opepxaHHA HenpaBoMmipHoi Buroan (cT. 368
KK VYkpainu). HAkwo 3a umx oO6CTaBMH BapTiCTb TOBapiB
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(pobiT, mocnyr) He 3aBuwyBanu, TO BYMHEHe KBaniikylTb K
oAepXaHHs HenpaBomipHoi Buroam (ct. 368 KK YkpaiHn).

Takum 4uHOM, npoaHani3oBaHO NPaBO3aCTOCOBHY MNPAKTUKY
LWOAO BYMHEHHSA KOPYMUIMHMX 3M04YMHIB cryx0oBuMn ocobamu Ta
cniByyacTti B HUX. HaBefeHi npuknaguM He BUYEPNyHOTb OKPECNEHY
npobrnemy, ogHaK cBig4aTb MPO aKkTyamnbHICTb OOCNIMKEHHS HOBUX
KpMMiHanNbHO-NpaBoOBNX HOPM B aHTUKOPYNUiHIN cdepi. 3okpema,
Le CTOCYETbCA BW3HAYEHHS CYTHOCTI KOPYMNUINHUX 3M04YMHIB,
BUPILLEHHA NUTaHb iX KBanidikaLii ToLo.
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Separate Issues of the Accompliceship during Rent-Seeking
Behaviour Qualification: Law Enforcement Practice

In an article on the examples of the practice of law enforcement
agencies, are considered some of the controversial issues that arise
in the qualification participation in crimes of crimes constituting
corruption crime. Place your examples of judicial decisions in this
category of cases.

The receipt of illegal benefit is accomplished on a previous
concert by the group of persons, id est if in the feasance of receipt of
illegal benefit as co-executors participated two and anymore official
persons that in good time id est to his beginning, arranged about it
(both to and after the receipt of suggestion or promise to give an
illegal benefit, but to her receipt). Agreement (plot) at the commission
of this crime — it foremost consent to the common with other official
persons use of the given power or official position for the receipt of
one or a few forms (objects) of illegal benefit.

An official person that got an illegal benefit without a previous
agreement with other official person and after it passed to that her
part, bears responsibility for by totality of crimes is a receipt of illegal
benefit and her grant (century 368 and century 369 CC of Ukraine).

Characterizing and especially characterizing signs that testify to
an increase public ununconcern of receipt of illegal benefit
(for example, connected with the shakedown of illegal benefit, her
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considerable, large or especially large sizes, responsible or
especially responsible position of official person that got her, and
others like that) it is required to put in guilt and co-executors, if these
signs were embraced by their intention.

It follows the action of official person, that assisted the illegal
moving of objects through a custom border, to examine as a
complicity in contraband goods and, at presence of grounds, as a
corresponding crime in the field of official activity. In contraband
goods it follows accomplice to acknowledge and expert that gives an
untruthful conclusion scienter, realizing that it is needed for the next
illegal moving of cultural value through the custom border of Ukraine.

Keywords: corruption, classification of crimes, participation in
crimes, improper advantage, subject of crime, motives and goals.
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