MINISTRY OF INTERNAL AFFAIRS OF UKRAINE
NATIONAL ACADEMY OF INTERNAL AFFAIRS

SCIENTIFIC JOURNAL

OF THE NATIONAL ACADEMY OF INTERNAL AFFAIRS

Scientific Journal

Volume 28, No. 4
2023

Kyiv
2023



ISSN 2410-3594
E-ISSN 2786-7382
DOI: 10.56215/naia-herald/4.2023

Co-founders:
National Academy of Internal Affairs,
LLC “Scientific Journals”

Year of foundation: 1996

Recommended for printing and distribution
via the Internet by the Academic Council
of National Academy of Internal Affairs
(Minutes No. 26 of December 29, 2023)

Certificate of state registration
of the print media
Series KV 25084-15024 PR of December 29, 2021

The collection is included in the list of professional publications of Ukraine
Category “B”. Branch of sciences - legal, specialty - 081 “Law”
(order of the Ministry of Education and Science of Ukraine of October 15, 2019, No. 1301)

The collection is presented international scientometric databases, repositories
and scientific systems: Index Copernicus International, ERIH PLUS,
Google Scholar, Academic Resource Index ResearchBib, Vernadsky National Library of Ukraine,
The Maksymovych Scientific Library, Electronic repository NAIA, DOA]

Scientific Journal of the National Academy of Internal Affairs / Ed. by S. Cherniavskyi
(Editor-in-Chief) et al. Kyiv: National Academy of Internal Affairs, 2023. Vol. 28, No. 4. 81 p.

Editors office address:
National Academy of Internal Affairs
03035, 1 Solomianska Sq., Kyiv, Ukraine
Tel.: +38 (044) 520-08-47
E-mail: info@lawscience.com.ua
www: https://lawscience.com.ua/en



MIHICTEPCTBO BHYTPILUHIX CMPAB YKPAIHM
HALIOHAJIbHA AKAOEMIA BHYTPIWHIX CIMPAB

HAYKOBUU BICHUK

HALLIOHA/TbHOI AKALEMII BHYTPILUHIX CMPAB

HaykoBumn >XypHas

Tom 28, N2 4
2023

Knis
2023



ISSN 2410-3594
E-ISSN 2786-7382
DOI: 10.56215/naia-herald/4.2023

CniB3aCHOBHMKM:
HanioHanbHa akazieMid BHYTPILLHIX CIIpaB,
TOB «HaykoBi »xypHanu»

Pik 3acHyBaHHA: 1996

PexomeHdosaHo 0o OpyKy ma nowupeHHs
uepe3 mepexcy [HmepHem BueHow padoro
HayionanvHoi akademii eHympiwHix cnpas
(npomokosa Ne 26 6id 29 epydusa 2023 p.)

CBiZ0LTBO PO AepKaBHY peecTpaLiio
APYKOBaHOro 3aco0y MacoBoi iHgpopmanii
cepii KB 25084-15024 I1P Bix 29 rpyausa 2021 p.

36ipHUK BXOAUTH A0 NepestiKy ¢paxoBHX BUAAHb YKpaiHU
KaTeropia «b». 'any3b Hayk - opugu4dHi, cienianbHicTb — 081 «IIpaBo»
(Haka3 MiHicTepcTBa OCBiTH i Hayku Ykpainu Bif, 15 xoBTHA 2019 p. Ne 1301)

36ipHUK npeaCcTaB/JI€HO y MXKHAPOAHUX HAYKOMETPUYHMX 6a3ax JAHUX,
peno3uTapiax Ta nolyKoBux cucreMax: Index Copernicus International, ERIH PLUS,
Google Scholar, Academic Resource Index ResearchBib, HanionanbHa 6i61ioTeka Ykpainu
imeni B. I. BepHaacbkoro, HaykoBa 6i6s1ioTeka iM. M. MakcuMoBUMYa,
Enextponuui penosurapii HABC, DOA]

HaykoBuil BicHuk HauioHasbHOI akazeMil BHYTpILIHIX cnpaB : HayK. )KYpH. / [peAKoi.:
C. YepHsaBcbkuii (roJios. pefi.) Ta in.]. — KuiB : Han,. akag,. BHyTp. cripas, 2023. - T. 28, Ne 4. - 81 c.

Ajapeca peaakuii:
HawnjioHasbHa akazeMida BHYTPILIHIX ClIpaB
03035, mi. Conom’siHCcbKa, 1, M. KuiB, YkpaiHa
Ten.: +38 (044) 520-08-47
E-mail: info@lawscience.com.ua
www: https://lawscience.com.ua/uk



SCIENTIFIC JOURNAL

OF THE NATIONAL ACADEMY OF INTERNAL AFFAIRS

Editor-in-Chief

V. Cherniei
V. Babanina
A. Vozniuk
0. Drozd

0. Kvasha
S. Pavlenko

0. Tykhonova
Yu. Chornous

Ye. Buribayev
Jan Widacki
L. Gruszczynski

A. Zimmermann
P. Stec

Zh. Khamzina
S. Hobe

A. Czarnota

Volume 28, No. 4

Editorial Board

Serhii Cherniavskyi - Doctor of Law, Professor, National Academy of Internal
Affairs, Ukraine

National Members of the Editorial Board

Doctor of Law, Professor (Head of the Editorial Board), National Academy of
Internal Affairs, Ukraine

Doctor of Law, Professor, National Academy of Internal Affairs, Ukraine

Doctor of Law, Professor, National Academy of Internal Affairs, Ukraine

Doctor of Law, Professor, National Academy of Internal Affairs, Ukraine

Doctor of Law, Professor, Koretsky Institute of State and Law of National
Academy of Science of Ukraine, Ukraine

Doctor of Law, Associate Professor, National Academy of Internal Affairs, Ukraine
Doctor of Law, Professor, National Academy of Internal Affairs, Ukraine

Doctor of Law, Professor, National Academy of Internal Affairs, Ukraine

International Members of the Editorial Board

Doctor of Law, Professor, Abai Kazakh National Pedagogical University, Republic
of Kazakhstan

Doctor of Habilitation in the Field of Law, Professor, Andrzej Frych Modzewski
Krakow Academy, Republic of Poland

Doctor of Habilitation in the Field of Law, Kozminski University, Republic of
Poland

Doctor of Law, Professor, University of Potsdam, Federal Republic of Germany
Doctor of Habilitation in the Field of Law, Professor, University of Opole, Republic
of Poland

Doctor of Law, Professor, Abai Kazakh National Pedagogical University, Republic
of Kazakhstan

Doctor of Habilitation in the Field of Law, Professor, University of Cologne,
Federal Republic of Germany

Doctor of Philosophy in Law, Professor, Riga Graduate School of Law, Republic
of Latvia



HAYKOBUU BICHUK

HALLIOHAJTIbHOI AKALEMII BHYTPILLHIX CMPAB

Tos10BHUY peJaKTOp

B. YepHei
B. Ba6aHina
A. BosHwok
0. Apo3p,

0. KBama

C. [TaBeHKO
0. TuxoHoBa

10. YopHoyc

€. BypiGaeB

A. Bigangki

JI. TpyluMHCbKM
A. 3iMmmepmaHH
II. Crenn

K. Xamsina

C. Xo6e

A.YapHoTa

Tom 28, N2 4

PepakuinHa Koneriqa

Cepriii YepHABCBKUI - JOKTOp IOPUJUYHUX HayK, npodecop, HarionanpHa
aKaZieMida BHYTPIIIHIX cripaB, YkpaiHa

HauioHanbHi uneHun peakonerii

JIOKTOp HOPUAUYHUX HayK, mnpodecop (rosoBa peakoJerii), HarionanbHa
aKaZieMida BHYTPIIIHIX cripaB, Ykpaina

JIOKTOp HOPUAWYHUX Hayk, npocdecop, HamioHanbHa akazieMis BHYTpPiLIHIX
crnpas, YKpaiHa

JIOKTOp HOPUAWYHUX Hayk, npocdecop, HamioHanbHa akazieMmis BHYTpPiLIHIX
crnpas, YKpaiHa

JIOKTOp HOPUAWYHUX Hayk, npocdecop, HamioHanbHa akazieMmis BHYTpiLIHIX
crnpas, YKpaiHa

JIOKTOp HOPUAWYHUX HayK, npodecop, IHcTUTyT JepxaBu i mpaBa iMeHi
B. M. Kopeupskoro HAH Ykpainuy, Ykpaina

JIOKTOp IOPUAUYHUX HAYK, 0LeHT, HallioHa/ibHa akaieMiss BHYTPILLHIX CIIpaB,
Ykpaina

JIOKTOp HOPUAWYHUX Hayk, npocdecop, HamioHanbHa akazieMis BHYTpPiLIHIX
crnpas, YKpaiHa

JIOKTOp HOPUAWYHUX Hayk, npocdecop, HamioHanbHa akazieMis BHYTpPiLIHIX
crnpas, YKpaiHa

MbKHapoaHi uneHu peakonerii

JIOKTOpP PUANYHUX HAyK, Tpodecop, KazaxchbKuii HallioHA/IbHUH TeJjaroriyHum
yHiBepcuTeT iMeHi Abasi, Pecniy6s1ika Kazaxctan

JIOKTOp rabisiToBaHu#l y ranysi npasa, KpakiBcbka akazeMis iMmeni Anmkest
®puya MomxeBcbkoro, Pecry6uika [losibia

JIOKTOp rabijiToBaHWM Yy ranysi mnpaBa, YHiBepcuTeT Ko3sbMiHCbKOrO,
Pecny6.ika [Tosbiia

JIOKTOp  IOpUJMUYHUX HaykK, npodecop, IloTcaamMcbkuil yHiBepcuTerT,
®epepatuBHa Pecniy6sika HiMmeuunHa

JIOKTODp rabisiToBanuil y raaysi npasa, npodecop, OnosbCcbKUM yHiBEpCUTET,
Pecny6.ika [Tosbiia

JIOKTOpP PUANYHUX HAyK, Tpodecop, KazaxchbKuii HallioHA/IbHUH TeJjaroriyHui
yHiBepcuTeT iMeHi Abasi, Pecniy6s1ika Kazaxctan

JIOKTOp rabisiToBaHui y ranaysi npaBa, npodecop, KesbHcbKUM yHiBEpcUTeT,
®enepatuBHa Pecniy6sika HiMmeuunHa

IokTop ¢inmocodil y ranysi mpaBa, nmpodecop, Pusbka BuIlA IIKOJA MPaBa,
JlaTBilicbka Pecny6.tika



SCIENTIFIC JOURNAL
OF THE NATIONAL ACADEMY OF INTERNAL AFFAIRS
Volume 28, No. 4

CONTENTS

R. Adamus
Debt relief of debtors de lege ferenda and the protection of the creditor’s property rights ......cccoueneeneen. 9

0. Shkuratenko, D. Kuras, O. Bodnar-Petrovska

Development of international legal standards in the field of economic and social human rights:
Historical and legal analysis in the context of scientific discussion

in the journal “Human Rights QUATTEILY” ...t ssse s sssss s sesssesss s ssss s 19

I. Shelikhovska, M. Hribov
Prosecutor’s supervision of detection and investigation of drug crimes:
International standards and DEST PraCtiCeS. .. e ses s s sassssssaes 30

M. Berdar
Legal challenges and innovations in executive proceedings in Ukraine and the world:
A COMPATALIVE ASPECT ...ureeeeurerreerereeseesserseessessessesssessessesssessessessssssessessssssessessesssessessesssessessesseesses s EueesreE s unE R R s Eee s Ennaas 47

R. Yuzheka
The decision of the European Court of Human Rights and the issue
of determining the content of eValuation fEATUTES ... ssssss s sesssses s s 58

B. Yakymenko
Formation of the institute of personal data protection
and experience of its implementation in the countries of the EU.......cneeeeeeeeseesssesseesseesseens 68



HAYKOBUU BICHUK
HALLIOHATbHOT AKALEMIi BHYTPILLHIX CMPAB
Tom 28, N2 4

3MICT

P. Apamyc
CniucaHHs 60priB 60pKHUKIB de lege ferenda i 3aXUCT MAHOBUX MPAB KPEIUTOPIB .uccvueererreesreeseessessseesneens 9

0. IkypaTtenko, [I. Kypac, O. Bognap-IlerpoBcbka

®opMyBaHHS Mi>KHAapOAHO-IIPABOBUX CTAHAAPTIB ¥ cdepi EKOHOMIUHUX

i coniasIbHUX MpaB JIOAWHU: iICTOPUKO-IIPABOBUIM aHaJIi3 ¥ KOHTEKCTi HAyKOBOI AUCKYCIl

Ha cTopiHKax )KypHany « Human RightS QUATEIIY» ... sesssesssessssssssssssssesssssssssaees 19

I. lllenrixoBcbKa, M. I'piGoB
Harnsg npokypopa 3a BUSIBJIEHHSIM Ta PO3CJIilyBaHHAM HapKO3JIOUHUHIB:
MIDKHAPOAHI CTAHZAPTH 1 CBITOBUM OCBI c.ucuueeueesresseeseessessesseessessesssessessessssssessesssssssssesssssssssesssssssssesssssssssssssssssssessessssssesns 30

M. Bepaap
[IpaBoBi BUKJUKHU Ta iHHOBALil Y BAKOHABYOMY IIPOBa/KEHHI B YKpaiHi Ta CBITi:
TIOPIBHSIJIDHMI ACTIEKT .vuvevuseeseessessesseesseessesssesssesssesssesssesssesssesasesssesasessesssesssesssesssesssesssesssesssssssesasesssssssessssssnsssssssesssssssasssssssesans 47

P. IO:xeka
PimeHnHsa €EBponelcbKOro CyAy 3 npas JIOAUHU
Ta MATAHHA BUSHAYEHHS 3MICTY OL[IHHUX OBHAK ceuueueuereerersessessessessesssssssssssssessessesssssssssssssssssssessessssssssssssssssssseasesssssssses 58

b. fIkumeHKO
CTaHOBJIEHHS iHCTUTYTY 3aXUCTY MePCOHAJBHUX JaHUX
i OCBiZ 1O0r0 BIPOBAMKEHHS B KPATHAX EC w.eueereeeecesresseeeesesseseesessessssseessessssesssssssssesssessssssssessssssssesssssssssssssssssesnees 68



Scientific Journal of the National Academy of Internal Affairs

UDC 347.4:336.7
DOI: 10.56215/naia-herald/4.2023.09

Debt relief of debtors de lege ferenda
and the protection of the creditor's property rights

Rafat Adamus’

Doctor Habilitated, Professor
University of Opole
45-040, 87a Katowicka, Opole, Republic of Poland
https://orcid.org/0000-0003-4968-459X

m Abstract. The relevance of the research topic is in the need to develop new ideas on the possible develop-
ment of insolvency law in the event of an unexpected and unforeseen serious commercial or financial crisis
of a structural nature. The purpose of the presented text is to indicate the possible directions of changes in
the specific and characteristic insolvency institution of “debt relief”. The text was prepared using mainly a
formal-dogmatic research method as the study is a general reflection on debt relief of an insolvent debtor
(bankrupt), not connected with any particular legal system. It is a well-known and popular institution in
many insolvency legal systems worldwide. However, when it comes to the details of the regulation, there
may be even serious differences. The problem of debt relief is considered in the context of the protection of
property rights of creditors. The creditor’s claim is, after all, a component of his property. The study briefly
discusses the arguments for the admissibility of debt relief in the context of the creditor’s property right.
An important part of the study deals with the issue of collective (group) debt relief of many debtors at one
time. In the event of structural crises or as a result of special disturbances (e.g. wars, natural disasters),
individual debt relief procedures may be too heavy a burden for the judicial system, and thus insolvency
courts (other organs), due to extraordinary situation may be ineffective. In the course of the study, atten-
tion was paid to some kind of redefinition of the insolvency debt relief structure. The practical value of the
study is expressed in the possibility of its application in designing legal norms and establishing state policy
in counteracting insolvency

m Keywords: insolvency; bankruptcy; cancellation of liabilities; arrangement repayment plan; restructuring
rule; household financial distress

= Introduction

The significance of this study is already related to the
theoretical and practical significance of debt institu-
tions in today’s financial system. Thanks to different
kinds of commercial loans, one can operate in busi-
ness. The functioning of many households is found-
ed on a consumer debt. The debt to which the study
refers is therefore a common phenomenon. Further,
the significance of this study is expressed in a new —
more economical and simplified — approach to the
restructuring of liabilities. When there is a structural
disorder of the financial system, which is not a rare

phenomenon, structural insolvency occurs. Standard
legal norms provided for in insolvency law are de-
signed for normal, ordinary conditions, and not for
pandemics, wars and other similar extraordinary
events. They force thinking about the design of more
effective forms of debt relief. However, on the oth-
er side of the debt relief relationship is the creditor.
The legal system should take into account the debt-
or’s reasons and actual interests. Debt relief, in the
circumstances of a structural debt, is one of the very
important social functions of insolvency law. The

m Suggested Citation:

Adamus, R. (2023). Debt relief of debtors de lege ferenda and the protection of the creditor’s property rights. Scientific Journal of the
National Academy of Internal Affairs, 28(4), 9-18. doi: 10.56215/naia-herald/4.2023.09.
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construction of a debt relief should be designed in
such a way that it is properly functional for society.
This leads to the search for an effective model of debt
relief de lege ferenda. The study proposes changes to
the fundamental assumptions of the insolvency law.

The problem of the concept of changes to insol-
vency law in the event of a structural crisis that leads
to mass insolvency proceedings of many debtors at
the same time has hardly been studied in the scien-
tific literature. This means that the hereby presented
idea is fresh. Obviously, the profound academic dis-
cussion is needed. In the context of the COVID-19
pandemic, there was a discussion on simplifying and
accelerating restructuring procedures; automating
the restructuring procedure; applications of artificial
intelligence. Nevertheless, these are issues that are
just parallel to the problem discussed in this study.
As the subject of this study is to present a new legal
concept for academic discussion, the formal-dogmat-
ic method is an adequate tool for presenting ideas
about the possible shape of future legal norms. Nev-
ertheless, it is worth mentioning a few studies that
are relevant to this issue. A. Gurrea-Martinez (2022)
generally deals with the COVID-19 crisis which has
encouraged many countries to amend their insolven-
cy laws (especially during the hibernation phase of
the pandemic), both for a transitional period and on
a permanent basis. The author of the article analyses
the current trends, reforms and policy discussions,
including hybrid procedures, which are expected to
reshape the future of insolvency law in a post-pan-
demic world. S.F. Cherry et al. (2021) examine the
post-pandemic debt crisis in the United States. The
researchers identified social groups that are more
likely to receive debt relief, established how debt re-
lief functions in the US private and public sectors, and
how debt relief correlated with the level of the pan-
demic (Volz et al., 2020). R. Greenwood et al. (2020)
suggest that there are two key issues in extraordi-
nary circumstances: court congestion and excess
liquidation and failure of small enterprises. R. Par-
ry et al. (2017) review many aspects of various for-
ward-looking solutions in the field of insolvency law.

Z. Roche (2021) researching the debt reform
in Ireland in 2013. An attempt to ease the fate of
debtors using the principles of neoliberal governance
was made in Ireland in 2013, when the Insolvency
Service (ISI) was established. The project provided
for the possibility of debt relief for households based
on the moral assessment of debtors. However, those
who applied to the Service faced fierce opposition
from their creditors. M. Kawai et al. (2013), discuss
how financial crises in six Asian countries worked
as catalysts for legal reforms. The authors state that
reforms of economic laws alone cannot improve the
quality of entire legal and judicial systems of coun-
tries and the crucial issue is the enforcement of sub-
stantive law by procedural law, the efficiency of the
justice system, and other political and social factors.

The purpose of this study is to present a new con-
cept of collective debt relief for many debtors at the
same time, while respecting creditor’s property rights.

In the implementation of this study, mainly the
formal and dogmatic method was used. It is suita-
ble for analysing the existing legal situation, as well
as for drawing conclusions as to the need for future
legal regulations (proposals de lege ferenda). An eco-
nomic interpretation of the law was used as well. The
presented considerations are based on the grounds
of the legal culture of the European Union countries.
It should be emphasized that European Union law
has not completed the process of approximating the
laws of individual countries in the field of insolvency
law. However, seriously advanced work is currently
underway on the so-called Bankruptcy Directive!>?,
which will contribute to further harmonization of
legislation in this field of insolvency law in the Euro-
pean Union countries.

= The right to property
and its limitation by coercion
of the democratic state of law

The legal system in the democratic state of law should
be based on a universal and correctly systematized
foundation of values resulting from the achievements
of civilization, selected — based on appropriately

! Directive EU No. 2019/1023 of the European Parliament and of the Council “On Preventive Restructuring Frameworks, on Discharge of
Debt and Disqualifications, and on Measures to Increase the Efficiency of Procedures Concerning Restructuring, Insolvency and Discharge
of Debt, and Amending and Amending Directive (EU) 2017/1132 (Directive on Restructuring and Insolvency)”.

2 European Parliament Legislative Resolution No. P8_TA(2019)0321 On the Proposal for a Directive of the European Parliament and
of the Council on Preventive Restructuring Frameworks, Second Chance and Measures to Increase the Efficiency of Restructuring,
Insolvency and Discharge Procedures and Amending Directive 2012/30/EU (COM(2016)0723 — C8-0475/2016 — 2016,/0359(COD))
P8_TC1-COD(2016)0359 Position of the European Parliament Adopted at First Reading on 28 March 2019 with a View to the Adoption
of Directive (EU) 2019/... of the European Parliament and of the Council on Preventive Restructuring Frameworks, on Discharge of Debt
and Disqualifications, and on Measures to Increase the Efficiency of Procedures Concerning Restructuring, Insolvency and Discharge of
Debt, and Amending Directive (EU) 2017/1132 (Directive on Restructuring and Insolvency)”.

3 Directive EU 2017/1132 of the European Parliament and of the Council of 14 June 2017 "On Relating to Certain Aspects of Company
Law”. (2017, June). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri = celex%3A32017L1132.
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important axiological justification — in the common
interest of the addressees of legal norms. Sometimes
the values classified as basic in certain areas may be
contradictory to each other. The law should therefore
establish the boundaries between these values in a
balanced way. Ius est ars boni et aequi. Sometimes it
can be a very difficult task.

In many legal systems, insolvency proceedings
provide for the possibility of an individual cancelling
unpaid liabilities of a debtor. Liabilities almost of all
sorts and of any legal nature. Especially in the case
of a debtor who is a natural person. Insolvency is a
serious problem not only for entrepreneurs but also
for “consumers” (households). With the progress of
civilization, the explosion of the culture of mass con-
sumption, as aftermath of financial crisis, wars, natu-
ral disaster financial debt has become a kind of social
disease of the global common civilization. Presently,
consumer bankruptcy is regulated by numerous laws
around the world, as it is an important social phe-
nomenon in the credit-based consumption model. At
the same time, it is the subject of many theoretical
dilemmas as to the premises of debt relief (Adler et
al., 2000; Foohey, 2019). The effects of debt relief are
also controversial (Niemi-Kiesilainen, 1999; Mann &
Porter, 2010).

Debt relief of a debtor (bankrupt) who is a natu-
ral person can take place using very different mech-
anisms. Debt relief of an insolvent debtor may take
place by virtue of a final court decision/ruling (other
authority) or by virtue of an arrangement concluded
between the debtor (bankrupt) and at least a suffi-
cient majority of his creditors, validly approved by
the court (other authority). It should be remembered
that the meaning of debt relief is usually built on
the following assumption: the creditor has previ-
ously failed to obtain satisfaction from the debtor’s
assets, either voluntarily or using legal coercion of
the democratic state of law. Debt relief is not a legal
invention of modern times. Due to the serious risks
of insolvency at that time (famine phenomena in the
face of low levels of agriculture, epidemics, natural
disasters, wars, etc.), debt relief covered entire social
groups, and in some cases its cyclical character was
predicted in advance (e.g. the Sabbath year, the jubi-
lee year structurally based on the earlier Babylonian
tradition (Hudson, 2018).

About the right of ownership and the legal pro-
tection thereof briefly as it is a basic and fundamen-
tal civil rule. The creditor is the owner of his claim:
he may realize it (including set-off), may remain
idle, may dispose of it or encumber it, may — with
the debtor’s consent — waive it or renew it (nova-
tion). Defining the essence of the right to property
and its protection is one of the pillars of civil law in
the democratic state of law. Ownership, as a rule, is
the subject of strong protection:

n

= of the constitutional law in many countries;

= international law - global and regional (Euro-
pean) Conventions on Human Rights;

= national law. In the case of UE countries, it
should be mentioned the strong protection of proper-
ty in the UE law (Lach, 1999).

However, the ownership (property) protection is
not absolute. Relaxatio legis in casu particulari is es-
sential. In some situations, the owner’s right to prop-
erty may be limited to the realization of axiologically
stronger values than the protection of the individual
right to property. This opens up a legal possibility for
debt relief for natural persons, in particular in those
cases where the debtor’s assets cashed in by the trus-
tee in bankruptcy proceedings were not sufficient to
fully cover all existing liabilities. In principle, there is
a consensus that statutory debt relief (which is a type
of state coercion) is sufficiently justified. It appears
to be based on the following arguments: at the time
of cancellation, the claim against the bankrupt is in
principle economically worthless; the debtor fulfils
(at least minimally) the criteria of payment morality;
the claim has passed through the stage of compulsory
recovery, which proved to be ineffective; debt relief
“does not fall from the sky” but requires the debtor’s
involvement in appropriate proceedings, which per-
forms preventive and educational functions as well
as debt collection; debt relief is also carried out in the
public interest; Insolvency — in the face of the con-
struction of an economic system based on debt — is a
common (mass) phenomenon. Finally, the principle
of humanity speaks for debt relief. Long-standing de-
pendence on creditors is a kind of modern economic
slavery (LeBaron, 2020).

It should be argued that the creditor’s right to
property is one of the factors against the complete
abolition of the census of the debtor’s payment mo-
rality in order to allow debt relief. In addition, debt
relief is usually preceded by the liquidation of the
debtor’s assets in bankruptcy proceedings and the
implementation of a repayment plan (under certain
rules, however, debt relief is possible even if there
are no assets of the debtor suitable for liquidation
and without establishing a repayment plan).

m Debt relief de lege Iata

Modern civilization is based on the economy of
debt (Conti-Brown & Ohlrogge, 2022; Grigorian et
al., 2023). Societies adhere to the principle of con-
sumerism (Adamus, 2020). Very low economic ed-
ucation does not prepare many people for rational
management of their own expenses. Insolvency -
which is the root cause of debt relief — has become a
common problem in modern society. Insolvency can
affect almost anyone in modern free-market states.
It is not reserved only for the so-called social mar-
gins or people inheriting generational poverty. The

Scientific Journal of the National Academy of Internal Affairs, 28(4)
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technological revolution associated with artificial
intelligence may trigger delabourization, which will
probably affect even more office-workers than phys-
ical workers. This is due to the essence of this phe-
nomenon: it is to be replaced by human intelligence,
not human work. The phenomenon of insolvency,
and consequently the cancellation of liabilities of
debtors who are natural persons, is a global problem.
The problem of debt relief for individuals is currently
emerging as a legal phenomenon even in those coun-
tries (China) where a very strong cultural code is to
pay off one’s own (including inherited) liabilities re-
gardless of the circumstances (Yin, 2022).

What is very important in the context of consti-
tutional protection of property rights, debt relief is
made not only in the individual interest of the debtor
but also in the general interest of society. The social
benefits of debt restructuring are evidenced, in par-
ticular, by the macroeconomic impact of debt relief
in the United States as a result of the Great Recession
(Auclert et al.,, 2019). The legitimacy of debt relief of
a particular debtor goes beyond the legal relation-
ship in question. It is therefore not considered only
on a microscale. Thanks to debt relief, most often the
debtor gets out of the gray zone, usually starts work-
ing again, paying taxes, social and health insurance
contributions, there is a chance that he will cease to
be a social burden for the state. Permanent insolven-
cy usually deactivates the debtor professionally. It is
the cause of depression and other mental disorders
(Sweet, 2020; Amit et al., 2020). The structural in-
debtedness of the population is a common, contem-
porary social phenomenon.

There is no doubt that debt relief of a natural
person by a bankruptcy court is not a model way of
cancelling the debtor’s liability (Adamus, 2019). The
main way of extinguishing an obligation is its perfor-
mance by the debtor. The bankruptcy laws introduce
a significant change in relation to the general prin-
ciples. Pursuant to the decision of the bankruptcy
court, the liabilities of the bankrupt natural person
are written off, regardless of the source of their cre-
ation. Debt relief is a lex specialis both in relation to
the provisions of civil law and the provisions of the
tax law on the manner of performing the obligation.

The root cause of debt relief is the debtor’s insol-
vency, i.e. a state of affairs for which the debtor is re-
sponsible himself, or which is the result of objective
circumstances. Nevertheless, insolvency is a risk for
the debtor. As a rule, the creditor is not responsible
for the reason for the bankrupt’s debt. However, as
already mentioned, behind debt relief is not only the
selfish interest of one person (the debtor) but also the
wider general interest of society.

Cancellation of liabilities is compulsory, inde-
pendent of the will or even knowledge of the cred-
itor whose claims are remutant. What is more, debt
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relief may also take place against the firm will of the
creditor. Court debt relief may take place even if all
creditors are against it. Creditors’ instruments for
counteracting debt relief from their debtor are very
weak. In principle, if the statutory conditions for debt
relief are met, the creditor will not effectively block
the cancellation of the bankrupt’s liabilities.

On the one hand, debt relief takes place with-
out any formal compensation to the creditor, whose
property rights are reduced. This is not a remission
for “just” (or even any) compensation. On the other
hand, in the event of the debtor’s insolvency, an eco-
nomic analysis of the law shows that it is not possible
to use the denomination of the claim, but its market
value calculated according to the potential possibility
of satisfaction. After the liquidation of the bankrupt’s
assets and execution of the repayment plan, the mar-
ket value of such a claim will basically be close to
zero. From an economic point of view, the cancella-
tion of claims against the bankrupt cannot be reduced
to a common denominator with the case of expro-
priation of valuable real estate for public purposes.

However, the debtor is liable for his obligations
with all his assets: present and future. As for the
debtor’s future assets, the creditor is not given the
opportunity to obtain satisfaction even if after the
final debt relief (and especially very shortly after) the
financial situation of the former bankrupt improves
significantly. The legislator did not introduce, as in
the rebus sic stantibus clause, a substantive legal prin-
ciple of the debtor’s return to repayment — at least to
the extent corresponding to the principles of social
coexistence — in the event of an extraordinary and
beneficial change in the property relations of the for-
mer bankrupt. Legislators usually do not provide for
a procedural measure allowing for an extraordinary
revocation of the court’s decision on the cancellation
of liabilities. In fact, in many legal systems, debt re-
lief takes place regardless of the degree to which the
creditor obtains satisfaction in the course of bank-
ruptcy proceedings and regardless of the nominal
amount of claims to be written off.

Debt relief is decided by the judiciary, regardless
of the position of the creditors (in the case of debt
relief by composition, the decision is “dispersed”: the
consent of the relevant majority of creditors and the
approval of the arrangement by the court are need-
ed). The creditor, in exchange for the cancellation of
his claims by virtue of a decision of the bankruptcy
court, does not receive any equivalent from the State
Treasury (for example, in the form of a tax credit in
income tax spread over years, etc.).

m Collective debt relief
of many debtors de lege ferenda

Recently (2020-2023), there have been some kind
of cases of collective debt reduction (restructuring),
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and at least the effects of these regulations (from
the period of the COVID-19 pandemic) have not lost
their importance, if only because of the current con-
stitutional doubts as to the solutions adopted at that
time. As of 23 July 2021, Article 15 p. 1 of the Act
on Special Solutions Related to Preventing, Counter-
acting and Combating COVID-19, Other Infectious
Diseases and Crisis Situations Caused by Them!, and
certain other acts, was in force, which introduced
new solutions for tenants of premises in shopping
malls. At the same time, as part of the amendment to
the above-mentioned Act, Article 15 of the Act was
repealed. The new regulation introduces the follow-
ing solution with respect to lease, or other similar
agreements concluded before 14 March 2020, which
concern the commissioning of retail space in facilities
over 2000 m?2 Well, during the period of the ban on
conducting business activity in the above-mentioned
facilities, the amount of the benefit for the use of
commercial space is reduced to 20% of the amount of
the benefit. On the other hand, within three months
from the date of lifting the ban, the amount of the
benefit for the use of retail space is reduced to 50%.
Retail space is defined as any area located in a com-
mercial facility with a sales area of more than 2000
m?, regardless of the purpose for which the space is
put into use, including in particular the sale of goods,
provision of services and catering. With the entry
into force of Article 15 p. 1, the original solutions
introduced for tenants under the “Crisis Shield” have
been repealed. Thus, as of 23 July 2021, the solution?
according to which, during the period of the ban on
conducting business in commercial facilities, the mu-
tual obligations of the parties to a lease or other sim-
ilar agreement expire if, within three months from
the date of lifting the ban on conducting business, the
tenant made an offer to the landlord to extend the
validity of the agreement on the existing terms for
the period of the prohibition on conducting business,
extended for a further six months.

A doubt has arisen to what extent the state can
interfere in the distribution of economic burdens
within private relations, in the form of various le-
gal regulations. The first example is the construction
of statutory “credit holidays”. The restrictions intro-
duced in connection with the COVID-19 pandemic

in conducting business activity and performing paid
work have in many cases resulted in a reduction in
the income of individual households (IEG, 2021). As
a result, the real possibility of settling credit liabil-
ities has decreased, especially for people who have
lost their jobs or their source of income. In response
to the situation, banks in Poland have introduced to
their offer the possibility of suspending the repay-
ment of loan instalments in connection with the
COVID-19 pandemic, i.e. the so-called non-statutory
credit holidays. On 2 April 2020, the EBA (European
Banking Authority, hereinafter: EBA) published the
“Guidelines on legislative and non-legislative mora-
toria on loan repayments applied in the face of the
COVID-19 crisis” (EBA, 2020) indicating the criteria
to be met by moratoriums that have been or will be
granted by banks before 30 June 2020 which may re-
sult in long-term problems and, ultimately, insolven-
cy in the long run. The moratoriums granted should
also not be classified as forbearance or difficult re-
structuring. The purpose of the so-called non-statu-
tory credit holidays (moratoria) should be to address
short-term liquidity difficulties caused by the limited
or suspended activities of many companies and in-
dividuals due to the COVID-19 epidemic. In a press
release of 1 June 2020, the Polish Bank Association
announced that work has been completed on the “Po-
sition of banks on the unification of the rules for of-
fering assistance tools to banking sector customers”
(ZPB, 2020), which is in force for aid instruments
granted from 13 March 2020 to 30 September 2020.
On 24 June 2020, the Act of 19 June 2020 on sub-
sidies to interest rates on bank loans granted to en-
trepreneurs affected by COVID-19 and on the sim-
plified procedure for approval of the arrangement in
connection with the occurrence of COVID-193, the
so-called Anti-Crisis Shield 4.0, entered into force.,
which introduced rules governing the granting of so-
called credit holidays for consumers (“statutory cred-
it holidays”).

Second example - the regulation regarding the
legal situation of tenants of premises, travel agencies.
An example is the Act of the Sejm of the Republic of
Poland, Dz.U. 2020 poz. 374* Article 12(1) of the
Act provides that in the event of withdrawal or termi-
nation of a contract for travel services in connection

! Act of the Sejm of the Republic of Poland No. Dz.U. 2020 poz. 374 “Act on Special Solutions Related to Preventing, Counteracting and
Combating COVID-19, Other Infectious Diseases and Crisis Situations Caused by Them”. (2020, March). Retrieved from https://faolex.
fao.org/docs/pdf/pol198652.pdf.

2 Act of the Sejm of the Republic of Poland No. Dz.U. 2021 poz. 1505 “On the Amending the Power Market Act and Certain other Acts”.
(2021, July). Retrieved from https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20210001505/T/D20211505L.pdf.

3 Act of the Sejm of the Republic of Poland No. Dz.U. 2020 poz. 1086 “Act of 19 June 2020 on Subsidies to Interest Rates on Bank Loans
Granted to Entrepreneurs Affected by COVID-19 and on the Simplified Procedure for Approval of the Arrangement in Connection with
the Occurrence of COVID-19”. (2020, June). Retrieved from https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20200001086/T/
D20201086L.pdf.

4 Act of the Sejm of the Republic of Poland No. Dz.U. 2020 poz. 374 “Act on Special Solutions Related to Preventing, Counteracting and
Combating COVID-19, Other Infectious Diseases and Crisis Situations Caused by Them”. (2020, March). Retrieved from https://faolex.
fao.org/docs/pdf/pol198652.pdf.
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with the SARS-CoV-2 virus epidemic, both by the
traveller and by the tour operator, the tourist entre-
preneur is entitled to a refund of funds transferred to
the Tourist Guarantee Fund. Apart from the case of
the COVID-19 pandemic, statutory attempts to settle
the debt of borrowers who incurred liabilities in for-
eign currency should be mentioned (MiScenic, 2020).
Collective debt reduction (restructuring) is already
occurring today, but it requires theoretical and le-
gal systematization, a clear ordering of axiological
issues. Probably, collective debt relief could be a very
useful tool in countries destroyed by wars.

In a rapidly changing world, it is worth pointing
out some trends for the future. There is a very lively
discussion in the literature on this matter. The im-
pact of COVID-19 on legislation has been studied by
A. Gurrea-Martinez (2022). A significant number of
works are devoted to the impact of financial crises on
legislation (Black, 2010; Manavald, 2010). The con-
tainment of financial crisis as a category of legal and
political choices is considered by A. Gelpern (2009).
Among more recent studies on this topic, it is worth
mentioning the work of E.A. Prosner (2017). The
impact of general civilizational progress on legisla-
tion also attracts the attention of researchers (Zy-
wicki, 2003; Zywicki, 2015; Gurrea-Martinez, 2020).

It is worth considering the possible directions
of development of debt relief. As of 2023, there is —
which is an objective observation upon daily econom-
ic and political news — a significant accumulation of
many factors that point to the possibility of major
global financial crises. 1. A huge increase in the debt
of states, entrepreneurs, households, accompanied by
a serious increase in money printing (Ayhan Kose et
al., 2021). 2. Progressive social stratification and mas-
sive impoverishment of societies, as a result of which
widespread debt may appear (Hoffman et al., 2020;
Bringel & Pleyers, 2022). 3. Geopolitical unrest and
supply chain disruptions (Qin et al, 2023). 4. The
threat of delabouration, the disappearance of some
professions due to the use of artificial intelligence
(Rozum et al, 2020). 5. Unfavourable demograph-
ic structure for the economy (Matysiak et al., 2020).
6. numerous bank failures (Jones & Sims, 2023; Eu-
ropean Central Bank, n.d.).

Experience to the present date has shown that
during a severe financial crisis, general insolvency
assumptions are reassessed and overvalued. (e.g. the
obligation to file for bankruptcy is suspended, fast-
er and simpler restructuring procedures are needed,
etc.). Due to anticipated, potential cyclical or un-
foreseen financial (economic) crises, there is a very
strong need to prepare legal concepts in advance in
order to counteract the effects of such a potential cri-
sis in a systemic and orderly manner. In the event of
a structural crisis, the legal and economic situation
of many debtors is very similar. In such situations,
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conducting thousands of individual debt relief pro-
ceedings is inefficient, time-consuming, and expen-
sive. Massive debt relief (restructuring) can be cru-
cial for groups of debtors with a similar situation.
Collective debt relief (restructuring) will inherently
be more effective than conducting many individual
proceedings against debtors.

The current model of bankruptcy proceedings is
based on a scheme: one debtor and many creditors.
In special situations, legislators allow for a model of
conduct: one debtor, one creditor (consumer bank-
ruptcy case). The existing solution is very time-con-
suming and costly for the justice system. The need for
the following discharge of debt (restructuring) prin-
ciple should therefore be considered: “many debtors
and one or more creditors at a time”. However, the
proposal presented here does not intend to replace
the fundamental principle of “one debtor — many
creditors”. The intention is only to supplement it.
The axiology of collective (cumulative), and there-
fore simplified, debt cancellation and restructuring
(both in the dimension of general axiology and axio-
logical of detailed solutions) in the context of proper-
ty rights is of fundamental importance.

The conditions for individual bankruptcy or re-
structuring require an individualized and in-depth
examination of the debtor’s financial situation by
the court or other authority. However, in the case
of proceedings involving several debtors, very objec-
tive premises must be introduced. In such collective
proceedings, a careful and in-depth examination of
the general situation of debtors should be excluded.
In individual proceedings concerning a single debtor,
this may be “insolvency” and “threat of insolvency”.
In collective proceedings, this should be “the exist-
ence of a specific/specific obligation”, “a certain lev-
el of income”, etc. The rationale for multi-debtor col-
lective procedures should be very easy to use.

Another issue should relate to the clarification of
the collective capacity of specific debtors. It would
be necessary to describe entities covered by collec-
tive debt relief and the method of their identification
(e.g. borrowers with some minimum debt, mortgage
borrowers, educational borrowers, the unemployed,
pensioners, people in a specific age group, people
with a specific profile — education, people who lost
property as a result of war, natural disasters, war
veterans, etc.). The concept of changes should pres-
ent the legal aspects of the potential scope of claims
for debt relief/restructuring (public law, private law
claims). It should be clarified which claims should be
excluded from debt relief (restructuring). It is pos-
sible to cover only one type of debt with a massive
debt write-off (restructuring).

As a rule, individual debt relief (restructuring) is
complex because it takes into account the individu-
alized situation of the individual debtor. It would be

14




Adamus

different in the case of mass debt write-off (restructur-
ing). The concept of changes should clarify the issue
of total or only partial discharge of debts (restructur-
ing) of many debtors. Sometimes it would be justified
to omit an examination of the individual situation of
debtors. It is possible to cancel all delayed unpaid
property taxes for victims of floods, earthquakes,
regardless of their personal financial situation. It
is possible to set income limits for debt relief, etc.

The procedure for mass discharge of debts of
many debtors (debt restructuring) is a key issue. It
should be clarified how to conduct a massive dis-
charge of debt (restructuring) procedure. Indicate
how to confirm the results of the bail-in. There are
many theoretical possibilities. The analysis of col-
lective discharge proceedings/restructuring could
include: (a) debt relief (restructuring) acting auto-
matically by operation of law, (2) discharge of debt
(restructuring) through collective judicial proceed-
ings, (3) collective administrative proceedings, (4) a
“mixed” manner. It should be remembered that the
party to court and administrative proceedings should
always be individually identified. Dealing with mul-
tiple participants is more prone to protracted proce-
dures. However, the solution to this dilemma does
not have to be complicated. The assumption of mas-
sive debt reduction (restructuring) should be formu-
lated very generally. A special law should specify the
conditions for mass debt write-off, the procedure,
and the consequences. In administrative or judicial
proceedings, the authority powers may be limited
to confirming that the person concerned is subject
to the regulation in question. Proceedings may be
collective in nature involving multiple debtors and,
once an objection has been lodged in a timely man-
ner by a specific creditor or creditors (representing a
certain amount of claim), may develop into individu-
al debtor proceedings.

The concept of changes should take into account,
in particular, respect for creditor’s property rights
(erroneous regulation may bring the risk of compen-
sation for creditors from the State Treasury). Many
post-covid cases have shown very serious constitu-
tional doubts about the arbitrary influence of the leg-
islator on private relations (this applies to the previ-
ously given example of shopping malls and rent). The
concept of change should offer a clear solution in this
regard. Deprivation of the creditor’s rights should be
duly justified.

The impact of insolvency prediction (including
through artificial intelligence) on the use of collective
restructuring and debt reduction solutions should be
taken into account. The concept of changes should
present possible general solutions de lege ferenda in
the case of: a state of natural disaster, pandemic,
state of emergency, war (so-called emergency situa-
tions). Several possible “alternative” methods should
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also be considered: shortening limitation periods,
limiting the time spent on enforcement proceedings,
massive use of artificial intelligence in cases of indi-
vidual debtors, etc. An alternative method is to pre-
pare a quick procedure in simple cases. Sometimes
the debtor has no assets. It is possible to prepare a
standard list of questions for the debtor regarding
the causes of insolvency. Based on the data provided
(earnings, liabilities), thanks to the use of artificial
intelligence, it would be possible to automatically
generate an individual repayment and debt relief
plan. In the absence of opposition from the debtor
or creditors, a debt repayment and discharge plan
could enter into force. The design of the changes
should clearly define the relationship between “col-
lective” and “individual” debt relief/restructuring. It
would be possible (a) to conduct multiple “collective
discharge procedures” against the same debtor, and
b) to conduct a single “collective discharge of debt”
procedure against the same debtor. The concept of
changes should take into account the issue of the
seasonality of legal regulations for debt relief (re-
structuring) of many debtors. The concept of chang-
es should answer whether the debt relief mechanism
(restructuring) of many debtors should be mandato-
ry (automatic) or voluntary.

The institution of mass debt relief (restructuring)
of many debtors may supplement the possibilities re-
sulting from individual “individual” procedures. In
crisis situations (structural or concerning only select-
ed groups of debtors), speed of action is important.
The proposed proposal is innovative and requires
discussion. Nevertheless, the civil procedure, which
is insolvency proceedings before the court, is quite
flexible. In the event of such a specific social need —
in particular, if debt relief could not be carried out
by way of direct statutory regulation — the presented
concept could possibly be implemented. the advan-
tage of debt relief through court proceedings, even
involving many debtors, is a better guarantee of pro-
tection of the creditor’s property right. In such a case,
the court examines whether the debt relief is justi-
fied. the creditor may use the means of appeal, he
may use in principle audiatur et altera pars.

The discussion on the presented content can be
divided into several stages. The first stage should
answer whether it is possible, and if so, what is the
sense of implementing the recommended idea. A bal-
ance of benefits should be drawn up. In the second
stage, it would be necessary to consider where the
boundary should be drawn between the principle of
legal automaticity and the action of the competent
authority. The subject of discussion should be the for-
mulation of the conditions for debt relief. The issue
of subjective and objective limitations of debt relief
needs to be considered. The discussion should also
concern the legal nature of the regulation: whether
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it should be ex ante regulation or ex post regulation.
Another important issue for discussion should be
whether this should be a separate proceeding from
mainstream debt relief.

m Conclusions

Every legal system is constructed for the “normal”,
“typical”, “common” use of its institutions. However,
in a situation where a procedure and the operation of
an institution are necessary for the implementation
of certain legal norms, a serious crisis situation may
paralyse the justice system. Meanwhile, in the event
of a cross-border situation, a very efficient operation
of the justice system is needed. The correlate of the
forced discharge of the obligation in favour of the
debtor is the loss of title by the creditor. The deac-
tivation of a significant proportion of citizens due to
their insolvency is a real burden on society. There-
fore, it is necessary to arrange in an appropriate or-
der the relations between: the interest of the bank-
rupt, the interest of the creditor involved, the interest
of the bankrupt, the interest of other creditors, the
interest of society.

On the one hand, it would be difficult to overesti-
mate the importance of the constitutional right to ob-
tain - in justified (and exceptional) circumstances —
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m Abstract. The relevance of the study is conditioned by the lack of scientific consensus on the legal content
and possible ways to implement social and economic human rights and the intensification of discussions
around them in scientific and public discourse. The purpose of the study is a historical and legal analysis
of the process of development of international legal standards in the field of economic and social human
rights, options for their rationing in the text of international treaties that were developed based on the
results of discussions in the late 1940s-early 1950s. The study involved archival materials of meetings of
the Third Committee of the UN General Assembly and the Commission on Human Rights, which was based
on the use of a set of methods of qualitative and quantitative analysis, synthesis, and a comparative legal
method. The conducted research gave grounds to come to several reasoned conclusions. On the one hand,
the analysis of individual papers and fairly broad scientific discussions helped to identify several main
conceptual approaches to understanding the processes of developing and consolidating the most important
legal norms that are aimed at regulating the sphere of economic and social human rights at the interna-
tional level. On the other hand, based on a study of the protocols of meetings of both the Third Committee
of the UN General Assembly and the Commission on Human Rights, it was established that the process of
developing and adopting framework international covenants, which aimed to consolidate fundamental,
legally binding norms of law, went through different stages and covered different conceptual approaches
of participants in this process. Given the analysis of modern studies on the subject matter, the prerequisites
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and components of the process of development of international legal standards in the field of economic
and social human rights which regulate it to this day were identified. The findings are of value primarily
for other scientific developments devoted to the field of human rights, but they can also be applied in the
process of law-making in accordance with the field of law

m Keywords: Universal Declaration of Human Rights; International Covenant on Civil and Political Rights;
International Covenant on Economic, Social and Cultural Rights; UN Commission on Human Rights

= Introduction

One of the ways to overcome the negative trends in
ensuring human rights that emerged in the middle
of the 20 century and are essential for the develop-
ment of this sphere, as of 2023, was the consolidated
position of the international community to establish
and develop common international legal standards
in the field of human rights. Solving the problem of
ensuring human rights and freedoms has ceased to
be a matter of legal regulation of a domestic nature,
but has acquired all the signs of legal globalisation in
the form of doctrines, standards and norms of inter-
national law. From the very beginning of the process
of fixing in international law all the basic norms that
are designed to ensure human rights and freedoms,
the problem of establishing the individual as a sub-
ject of international law also arises. Given that the
subject of international law is mainly interstate rela-
tions, the creators of the first international legal acts
faced a difficult problem of adequately resolving this
situation. The theoretical justification for solving this
problem in the preparation of the first international
laws and regulations in the field of human rights was
the application of the principles of unity, indivisibili-
ty, and interdependence of rights. It was around both
the interpretation and application of this principle
that the main debate was held during the preparation
and adoption of the main international covenants in
the field of human rights. This aspect of the problem
has become one of the main components of consider-
ing the topic of this study.

According to P. Rabinovych (2021), in the 21
century, approaches to the legal understanding of
fundamental human rights are being reconsidered,
new definitions are being introduced, the approach
to determining the classification of rights standards
is changing, and the range of interpretation of ter-
minological concepts is significantly expanding. In
particular, the understanding of international le-
gal concepts of human rights regulation is devel-
oping. A good example is the approach by A. Na-
konechna (2018), which considers the international
law on rights in the context of the concept of “human
needs”, building a certain structure and classification
of them in accordance with the content and provi-
sions of fundamental international human rights in-
struments. There is a process of modification of the
more applied component aimed at certain aspects of
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the application of human rights. Thus, in modern re-
alities, changes in both legislation and law enforce-
ment in relation to the rights of people with disa-
bilities are being updated, which is demonstrated by
N. Aliabieva & L. Kerymov (2022). In the context of
understanding changes in approaches to social and
economic rights, it is necessary to mention the paper
by K.G. Young (2019), which has both predictive and
summarising features. Considering the current state
and trends in the development of the social and eco-
nomic sphere of human rights, the researcher offers
a rather original view of the needs and opportunities
for changes in this area.

A characteristic feature of the social and polit-
ical reality of the 20%-21% centuries is the constant
confrontation between the interests of the individual
and society, society and the state, the state and the
individual. This issue has been vividly discussed in
the scientific literature and the academic and jour-
nalistic press for more than fifty years. The range of
views and investigations is extremely wide. S. De-
Gooyer et al. (2018) emphasise the variability of in-
terpretation of human rights concepts and the “right
to have rights” (by Hannah Arendt), which provides
a basis for reflection. This feature makes the prob-
lem of human rights and freedoms as universal legal
values one of the most important in the development
of legal theory and practice. However, along with
this understanding, a position is increasingly emerg-
ing that calls into question the prospects for human
rights development. The basis for many reflections
in this area is the views associated with an individu-
alistic approach to understanding society and social
relations, as noted by K. Lipartito (2020). B. Gold-
er (2021) substantiates the position that today there
is an increasingly clear shift away from the absolu-
tisation of human rights as a universal panacea for
all social ills and a gradual turn towards a critical
perception of how these rights are exercised.

Given the relevance of the study of the problems
of ensuring human rights and ways to implement
theoretical provisions in practice, it is necessary to
conduct a historical and legal analysis of the process
of development of international law in the field of
economic and social human rights, the content of
which in the 21 century cause intense debate among
researchers and public figures. The purpose of the
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study is to investigate the process of development of
the main legal norms that form the foundation of in-
ternational legal standards in the field of economic
and social human rights in the light of modern scien-
tific discussions on this topic.

= Materials and Methods

In the process of studying this problem, the authors
relied on a system of methods of scientific cognition.
The preparation of the paper was based on gener-
al scientific research methods. Thus, the use of the
method of qualitative and quantitative analysis al-
lowed not only to work out an extensive source base
of materials from meetings of the Third Committee
of the UN General Assembly and the Commission on
Human Rights, but also to form an understanding of
trends in considering various aspects of the problem
at different stages of preparation of International
Covenant on Economic, Social and Cultural Rights.
Classification and comparison methods were used in
the same aspect. The synthesis was used to form a
holistic view of the evolution of the positions of dif-
ferent parties to the discussion of norms and princi-
ples that should be the basis of the International Cov-
enant on Economic, Social and Cultural Rights. An
important role in the establishment of the empirical
base of the study was played by the dialectical meth-
od, which isolated the place of economic and social
human rights in the process of forming the regulatory
framework for the protection of human rights.

Formal legal and comparative legal methods
played an important role in the study. Their applica-
tion helped to distinguish and clarify in international
legal documents the concept that all types of human
rights have equal value and are inextricably linked in
the context of their mutual implementation. In this
regard, it is worth paying attention to the wide ap-
plication of the method of historiographic analysis,
which allowed, on the one hand, to establish the his-
toriographic base of the study, and on the other - to
classify and generalise scientific approaches to the
problem under consideration. Here it is worth noting
that the scientific discourse has a rather multi-indus-
try character and therefore the analysis of the array
of scientific papers needed some systematisation,
since literary reviews on this issue are presented in
historiography extremely limited.

To achieve the goals of the study, the work was
based on the analysis of the documentary database of
meetings of the Third Committee of the UN Gener-
al Assembly and the Commission on Human Rights,
which is presented in the United Nations Digital Li-
brary. The Proceedings of the meetings of the Third
Committee and the Commission on Human Rights
for 1948-1951 were considered. In order to clarify
|

certain aspects of the study, the authors turned to
separate protocols for other years. When analysing
the documents, the main attention was paid to iden-
tifying and studying the conceptual approaches of in-
dividual countries to the formation of the provisions
of the International Covenant on Economic, Social
and Cultural Rights. An important component was
the analysis of the parties’ discussions on the struc-
ture and content of the Covenant. The generally rec-
ognised classification of international acts, which are
the main form of consolidating these standards and
norms, is the definition of acts of a universal nature,
acts of a special nature, and acts of a regional nature.
According to the foundations of international cooper-
ation, the provisions of these acts are directly or indi-
rectly consolidated in national legal systems, which
has become the subject of the study of many research-
ers, for example, C. Jung et al. (2014) or J. Koo &
F.O. Ramirez (2009). Considering the specific weight
of these materials during the preparation of the study,
most of the information that was the basis of the
work was obtained by the authors during the analysis
of the minutes of meetings of the Third Committee of
the UN General Assembly, although not all documen-
tary sources could be presented within one paper.

m Results

The search for answers to the global challenges of
our time somehow leads to the need to develop a
common policy of the world’s states to create legal
bases for regulating various spheres of internation-
al life. The main platform for finding such solutions
was and still is the United Nations. From the very
beginning of its existence, one of the main activities
of the UN has been to ensure the full range of hu-
man rights declared in its Charter. Thus, Article 1,
paragraph 3 of the Charter states: “To co-operate in-
ternationally in solving international problems of an
economic, social, cultural or humanitarian character
and in promoting and encouraging respect for human
rights and fundamental freedoms for all, without dis-
tinction as to race, sex, language or religion”!. It is
necessary to pay attention to the fact that the Char-
ter devotes a separate Chapter IX (Articles 55-60) to
issues of international economic and social cooper-
ation, and Chapter X (Articles 61-72) is devoted to
such a structural division of the United Nations as the
Economic and Social Council. Thus, even a cursory
glance at the fundamental documents of the United
Nations indicates the share of economic and social
issues in its activities in general, and the problem of
respect for human rights in these areas.

Considering the process of consolidating funda-
mental human rights in fundamental international
legal instruments, N.B. Sedaca & K. Kennedy (2019)

! United Nations Charter. (1945, October). Retrieved from https://www.un.org/en/about-us/un-charter/chapter-1.
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substantiate the origins and development of both the
documents themselves and the genesis of the basic
norms that make up their internal essence. This re-
fers to the Universal Declaration of Human Rights,
the Covenant on Civil and Political Rights, and the
Covenant on Economic, Social and Cultural Rights.
However, the process of forming legal doctrines and
standards that were supposed to form the basis of in-
ternational legal acts in the field of human rights has
passed quite a long and difficult path.

In 1946, the UN Human Rights Commission was
established (in 2006 it was reorganised into the UN
Human Rights Council). In 1976, as provided for
in Article 28 of the Covenant on Civil and Political
Rights!, the Human Rights Committee was estab-
lished to monitor states parties’ compliance with the
provisions of the Covenant. Compliance with the
provisions of the Covenant on Economic, Social and
Cultural Rights? is monitored by the Committee on
Economic, Social and Cultural Rights, established by
the UN Economic and Social Council in 1985. There
are several other UN committees in this area, in par-
ticular the Committee on the Elimination of Racial
Discrimination, the Committee on the Elimination of
Discrimination against Women, etc.

The international community’s awareness of the
objective need to ensure the protection of all spheres
of human life was embodied in the development
and adoption of the Universal Declaration of Hu-
man Rights in 1948%. It is a well-known fact that in
this document, economic, social and cultural human
rights occupy a smaller part (specifically Articles 22
to 27) and have a fairly generalised wording. It is
also known that the Commission on Human Rights,
when forming the legal framework for ensuring hu-
man rights, proceeded from the idea that the general
provisions set out in the declaration should be de-
tailed in legally binding forms and consolidated in a
number of relevant international treaties, as indicat-
ed by E. Tistounet (2020).

However, the process of developing a common
position and formalising it in legal documents was
much more complex than is commonly assumed.
From the very beginning, both the Commission on
Human Rights itself and all the other organisations

involved in the development of these fundamental
legal acts did not have a clear conceptual vision of
their structure and content. At the fifth session of the
Commission on Human Rights, held in 1949, adopted
a resolution by 12 votes to 3 abstentions and no votes
against, that the entire range of human rights, i.e.,
civil, political, economic, social, and cultural, should
be included in one international legal instrument®.
However, already at its sixth session in 1950, the
Commission, as a result of a complex debate, by 13
votes to 2, recognised the feasibility of creating two
documents — one on the consolidation of civil and
political rights, the other on economic, social and
cultural rights®.

Understanding the fundamental nature of the
problem of the structure of international legal acts in
the field of human rights, its discussion was put on
the agenda of the Third Committee of the UN General
Assembly during the fifth session of 1950. In con-
trast to the decision of the Commission on Human
Rights, the Third Committee, by a majority vote, rec-
ommended that the General Assembly include civ-
il, political, economic, social, and cultural human
rights in one International Covenant, which was im-
plemented in General Assembly resolution 421 (V).
This decision was motivated by the interpretation of
all these types of human rights as interrelated and
interdependent. Resolution 421 (V) explicitly stated
that civil and political rights on the one hand and
economic and social rights on the other were directly
interrelated and mutually conditioned, and depriving
a person of economic or social rights would direct-
ly contradict the provisions of the Universal Decla-
ration of Human Rights. That is why the resolution
identified the need to include economic, social and
cultural rights in the Covenant on Human Rights®.
Overall, resolution 421 (V) was adopted by 38 votes
to 7, with 12 abstentions. Section E of the resolution,
which referred to the unification of all these types of
human rights in one covenant, was adopted by 35
votes to 9, with 7 abstentions’.

Thus, at that time, the General Assembly had
clearly defined its position on understanding the in-
dissolubility and interdependence of different types
of human rights, which required their unification in

! International Covenant on Civil and Political Rights. (1966, December). Retrieved from https://www.ohchr.org/sites/default/files/
ccpr.pdf.

2 International Covenant on Economic, Social and Cultural Rights. (1966, December). Retrieved from https://www.ohchr.org/sites/
default/files/cescr.pdf.

3Universal Declaration of HumanRights. (1948, December). Retrieved from https://www.un.org/sites/un2.un.org/files/2021,/03/udhr.pdf.
4 Report of the 5th Session of the Commission on Human Rights, UN docs. E/1371 (E/CN.4/350). (1949, June). Retrieved from https://
digitallibrary.un.org/record/574157.

5 Report of the 6th Session of the Commission on Human Rights, UN docs. E/1681 (E/CN.4/504). (1950, March-May). Retrieved from
https://digitallibrary.un.org/record/575150?In = en.

6 Resolutions and Decisions Adopted by the General Assembly During its 5th session, Supplement No. 20, UN docs. A/1775. (1950,
September-December). Retrieved from https://undocs.org/en/A/1775%20(Supp).

7 317" Plenary Meeting of the General Assembly UNA(01)/R3. (1950, December). Retrieved from https://digitallibrary.un.org/
record/737947.
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one legal document. However, given the lack of una-
nimity in the adoption of this decision, the General
Assembly, by the same Resolution 421 (V)!, instructed
the Economic and Social Council to conduct an expert
assessment of the feasibility of combining all types of
human rights into one international covenant. The
consideration of the issue resulted in Economic and
Social Council Resolution 349 (XII)?, which recom-
mended that the Commission on Human Rights pro-
ceed with the preparation of a single international
treaty that would include all types of human rights.

The decisions set out in General Assembly Res-
olution 421 (V) and Economic and Social Council
Resolution 349 (XII) not only failed to resolve the
issue of the format of the future covenant, but also
stimulated further escalation of the confrontation.
It is worth highlighting two key problems that led
to the radical division of the participating countries
into irreconcilable antagonists. The main problem
remained the discussion of the expediency of com-
bining political, civil, economic, social, and cultural
rights in one document, or dividing them into two
international treaties.

The reverse side of the main problem was the
need to solve ways to implement all types of hu-
man rights, without which the consideration of the
problem lost its meaning. The solution of this issue
directly depended on the different nature of these
types of rights. The implementation of political and
civil rights was fundamentally possible at that time
through the implementation of legally binding norms
in the main legislative acts. But the nature of eco-
nomic, social and cultural rights required not only
the ratification of international treaties, but also the
creation of a special mechanism for the implemen-
tation of this category of rights by making a large
number of agreed corrections and additions in vari-
ous branches of the national legislation of the partic-
ipating countries.

It is worth considering the aggravation of the
ideological confrontation in the world at this time,
due to the active deployment of the Cold War, which
objectively complicated the process of finding com-
promise solutions. The Cold War between the Soviet
and Western military-political blocs significantly po-
larised the world and brought the rivalry between
them to the level of a priori rejection of virtually any

initiatives expressed by the opposite side. This was
clearly reflected in the participation of Western dem-
ocratic countries on the one hand and the USSR and
its satellites on the other in the discussions on the
development and adoption of such fateful documents
as human rights covenants. During 1950-1951, the
Commission on Human Rights, the Economic and
Social Council, and the Third Committee of the UN
General Assembly launched a heated debate on the
format for consolidating the entire range of human
rights in international legal acts. In fact, a new round
of confrontation began at the seventh session of the
Commission on Human Rights, which is quite well
traced in its official reports®.

A number of countries have expressed categori-
cal objections to the preparation of two international
treaties, considering the separation of different types
of human rights artificial and contrary to the prin-
ciple of interdependence and indivisibility of rights,
consolidated in the Universal Declaration of Human
Rights*. In this context, examples can be given by the
representative of Chile, whose argument was based
on the generally accepted postulate that it is impossi-
ble to oppose one type of right to another®. The need
to observe the internal interdependence of various
types of rights from the standpoint of ensuring their
full implementation was considered a fundamental
point, which the Soviet delegation especially insisted
on®. In this aspect, special attention should be paid
to the fact that, as a rule, the existence of infringe-
ment of political or civil rights was accompanied by
the impossibility of full implementation of econom-
ic, social and cultural rights. This thesis is also sup-
ported by contemporary researchers. J. Donnelly &
D.J. Whelan (2020) note that the violation of eco-
nomic, social and cultural rights is often a manifesta-
tion of the inability to fully implement political and
civil rights.

Supporters of the concept of one treaty directly
accused countries such as the United States, Great
Britain, Canada and France of defending their own
narrow national interests, which was manifested by
their desire to divide one pact into two. A striking
example was the speech of the representative of Po-
land at the meeting of the Third Committee during
the fifth session of the General Assembly in 1950. His
statement referred to a veiled attempt by these states

! Resolutions and Decisions Adopted by the General Assembly During its 5th session, Supplement No. 20, UN docs. A/1775. (1950,
September-December). Retrieved from https://undocs.org/en/A/1775%20(Supp).

2 Draft International Covenants on Human Rights and Measures of Implementation: Future Work of the Commission on Human Rights
No. E/RES/349(XII). (1951, February). Retrieved from https://digitallibrary.un.org/record/212702?Iln =ru.

3 Report of the 7% Session of the Commission on Human Rights, UN docs. E/1992 (E/CN.4/640). (1951, May). Retrieved from https://

digitallibrary.un.org/record/579458.

4Universal Declaration of HumanRights. (1948, December). Retrieved from https://www.un.org/sites/un2.un.org/files/2021,/03/udhr.pdf.
5 5% Session of the General Assembly, 3¢ Committee, 297" Meeting, UN docs. A/C.3/SR.297. (1950, October). Retrieved from https://

digitallibrary.un.org/record/816738.
¢ Ibidem, 1950.
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through the actual rejection of the principle of inter-
dependence and indivisibility of rights to reduce the
importance of economic and social rights and delay
the process of ratification of regulations!.

However, no less weighty were the arguments of
supporters of the idea of dividing the process of se-
curing political, civil, economic, social and cultural
rights into two treaties. The discussion papers on this
issue at the meetings of the Third Committee during
the fifth session of the General Assembly clearly show
the position of states that supported the two separate
covenants. Undoubtedly, the leaders in this group
were the United States of America and the United
Kingdom, but they were joined by other countries,
such as the Netherlands and CanadaZ?.

The debate on the preparation of human rights
covenants began with renewed vigour at the sixth
session of the General Assembly. The Soviet Union
and its allies focused mainly on criticising the posi-
tion of countries that supported the adoption of two
international treaties, focusing on the political com-
ponent of the problem. The speech of the represent-
ative of the Ukrainian SSR can be considered indic-
ative in this context. Presenting in fact the position
of the USSR, he noted that attempts to conclude two
pacts are nothing more than “a reason for evading
any obligations in the economic and social spheres”.

Their opponents took a consolidated position
based on a clear scheme of argumentation. Here two
fundamental theses were defined, which formed the
basis for the theoretical justification of the need to
prepare and adopt certain international legal acts in
the field of human rights. The starting point of the
argument was the statement of the artificial nature
of the thesis about the violation of the internal in-
terdependence of different types of rights and the
opposition of some types of rights to another. From
the standpoint of proponents of this concept, the
essential problem has already arisen at the level of
definition of concepts. On the one hand, economic,
social, and cultural rights, due to their rather specific
nature, were more difficult to define than political
and civil rights. On the other hand, the rationale for
the adoption of the two covenants was based on the
thesis that it is necessary to distinguish between the
concepts of unity of rights themselves and uniformity
|

in ensuring their implementation. In the context of
this argument, it was also emphasised that it is nec-
essary to consider the existence of essential differenc-
es between the very concept of the unity of human
rights in principle and their differentiation in prac-
tical application. The speeches of representatives of
New Zealand and Lebanon were notable*.

A separate problem that made it inappropriate
to adopt a single covenant was the impossibility
of defining and applying at least more or less uni-
form mechanisms for the implementation of various
types of rights. The source of this problem is objec-
tively two interrelated positions. Firstly, as noted
above, different types of rights had certainly differ-
ent mechanisms for their practical implementation.
This fact was often emphasised by representatives of
those countries that insisted on the preparation and
adoption of two international acts in the field of hu-
man rights>¢. This problem remains relevant to this
day. In particular, L.Garcia-Martin (2022), M. Free-
man (2022) and A.F. Bayefsky (2021) focused on
finding new ways to implement economic and social
human rights both through the adoption of new inter-
national legal acts and the transformation of nation-
al mechanisms for their implementation. Secondly,
the fundamental problem in finding mechanisms for
the implementation of economic, social and cultural
rights was the huge gap in the level of development
and the economic situation of different countries of
the world. This made it almost illusory to hope to
find at least more or less uniform ways to implement
different types of human rights. This was very aptly
stated by the representative of Liberia in his speech
at the meeting of the Third Committee during the
sixth session of the General Assembly’.

Thus, the process of developing and adopting
the first international legal acts that established the
main standards in the field of human rights turned
out to be very difficult, multifaceted and, one might
say, multi-layered in its development. The analysis
of the documentary base presented in the archives
of the Third Committee of the UN General Assem-
bly and the Commission on Human Rights showed
that the discussions clearly identified two groups of
antagonistic countries that had conceptually differ-
ent approaches to understanding the principles of

1 5% Session of the General Assembly, 3¢ Committee, 297" Meeting, UN docs. A/C.3/SR.297. (1950, October).Retrieved from https://

digitallibrary.un.org/record/816738.
2 Ibidem,1950.

3 6 session of the General Assembly, 3" Committee, 394" meeting, UN docs. A/C.3/SR.394. (1952, January). Retrieved from https://

digitallibrary.un.org/record/738869?In = en.
4 Ibidem,1952.

5 6™ session of the General Assembly, 3¢ Committee, 360" meeting, UN docs. A/C.3/SR.360. (1951, December). Retrieved from https://

digitallibrary.un.org/record/738839?In=en.

6 6™ session of the General Assembly, 3 Committee, 362" meeting, UN docs. A/C.3/SR.362. (1951, December). Retrieved from https://

digitallibrary.un.org/record/732501?Iln=en.

7 6™ session of the General Assembly, 3¢ Committee, 366" meeting, UN docs. A/C.3/SR.366. (1951, December). Retrieved from https://

digitallibrary.un.org/record/732503?In=en.
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concluding international treaties to consolidate hu-
man rights. Using the same legal basis, the opponents
had a rather different interpretation of the fundamen-
tal principles and norms, which was primarily mani-
fested in the example of discussing the application of
the principle of interdependence and indivisibility of
rights, and various aspects of opportunities in the im-
plementation of these types of rights. The discussions
that began on the sidelines of the United Nations in
the middle of the 20% century have their echoes in
the 21% century in modern scientific discourse.

m Discussion

The scientific community has developed a large num-
ber of studies on this topic. It is advisable to focus
on certain debatable aspects of discussing the prob-
lems of economic, social, and cultural human rights
in periodicals. The problem of institutionalisation of
economic and social human rights, and the process of
their consolidation in international regulatory docu-
ments, was quite vividly discussed in journals in the
field of political and legal sciences. In this context,
it is worth paying attention to a fairly broad discus-
sion that unfolded in the respected journal “Human
Rights Quarterly”. This discussion is fundamentally
important for understanding modern approaches to
the analysis of the processes that have unfolded in
world politics in general, and in individual countries
in particular, in the context of the development and
adoption of framework international covenants in
the field of human rights. It is important that this dis-
cussion was devoted to the issues related specifically
to the consolidation of economic and social human
rights and determined the areas of research on this
issue for years to come.

The starting point of the scientific discussion
was the paper by D.J. Whelan & J. Donnelly (2007).
In general, the paper was aimed at refuting a fairly
common thesis that the appearance of provisions in
international covenants devoted to the consolidation
of human rights that fixed economic and social rights
became possible only due to the efforts of the USSR
and its allies. D.J. Whelan & J. Donnelly (2007) based
their concept on the fact that the countries of West-
ern democracy, among which the United States and
Great Britain played a dominant role, perfectly un-
derstood and accepted the need to consolidate social
and economic rights at the international level, and
their role in this process was even more significant
than the countries of the Soviet bloc and their allies
among the third world countries. Even more than
that, D.J. Whelan & J. Donnelly (2007) argued that
the question of the need to normalise economic and
social rights at the international level was formed
in the American and British institutions long before
the end of World War 2. That is why the researchers
defined the statement about the negative attitude of
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Western countries to the consolidation of economic
and social rights, and at the same time their desire to
level these rights, based on mercantile considerations
of large corporations, as a “myth”.

The study was based on the analysis of a wide
source base and offered a new, at that time, narra-
tive about the problem. Investigating the position of
leading Western countries on the definition and con-
solidation of social and economic rights in interna-
tional covenants, D.J. Whelan & J. Donnelly (2007)
sought to justify the need to apply an evolutionary
approach to the consideration of this topic. Taking
the conclusion of the Atlantic Charter of 1941 as a
reference point in their argumentation scheme, the
researchers, step by step, demonstrated the presence
of economic and social rights in all the fundamental
documents that Western democracies and their allies
prepared and proposed for international ratification.
Together with this D.J. Whelan & J. Donnelly (2007)
paid considerable attention to the value aspect of
the problem. According to them, the consideration
of economic and social rights is impossible without
understanding not only the unity and interconnect-
edness of all human rights in a complex, but also
without understanding the fact that the observance
and development of these rights is one of the most
important foundations of the ideology of a democrat-
ic world. Therefore, any narratives that promote the
thesis of Western countries’ refusal to consolidate
economic and social human rights, according to the
researchers, contradict not only historical facts and
legal documents, but also common sense.

D.J. Whelan & J. Donnelly (2007) produced a
number of research papers, some of which were a
direct response to the researchers, and some were po-
sitioning on certain aspects of the problem that the
researchers brought up for discussion. The first reac-
tion to this paper was the publication by A. Kirkup
& T. Evans (2009). One of the most fundamental
comments made by researchers was the denial of the
positive perception of the motivational foundations
of US policy regarding the consolidation of economic
and social human rights in international regulatory
documents. Researchers suggest that in fact, the US
position on economic and social rights (and especial-
ly economic ones) was far from as unambiguous as it
was presented in the paper by D.J. Whelan & J. Don-
nelly (2007). A. Kirkup & T. Evans (2009) cite many
stories that call into question both the general desire
of the United States to support the economic bloc in
the field of human rights and the unanimous support
for securing these rights among American political
elites and leading lawyers. The researchers defined
the view of D.J. Whelan & J. Donnelly (2007) on the
process of implementation of economic and social
rights in international covenants as “distorted” and
“limited”. A. Kirkup & T. Evans (2009) categorically
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rejected their position on the universality of human
rights and the development of global principles for
the implementation of these rights. The fundamental
position of criticism was the thesis about the “iso-
lation” of the position of opponents from reality,
which consisted in the beginning of the development
of post-war global markets and the struggle for the
dominance of financial and business interests. In
view of these processes, the US government, on the
one hand, accepted the concept of economic and so-
cial rights as an integral basis for building a system
of global human rights, but on the other hand, resist-
ed the adoption of international treaties that would
impose legal obligations on both the state itself and
market participants (Kirkup & Evans, 2009).

In response to this criticism, the publication “Yes,
a myth: A reply to Kirkup and Evans” was published
by D.J. Whelan & J. Donnelly (2009b), based on the
theses stated in the first article, followed the path of
significantly expanding factual argumentation. As can
be seen from the title, the authors have not deviated
from their original position regarding the interpreta-
tion of the actions of the United States, Great Britain
and their allies in the issue of fixing the block of social
and economic rights in international legal documents.
The researchers tried to provide the most complete
response to the criticism expressed, especially in the
context of the questioned desire of the United States
to include economic rights in international covenants.

In the context of the discussion, it is worth pay-
ing attention to studies by S.L. Kang (2009). First, the
researcher denies the thesis about the role of Western
elites in the process of institutionalising economic
and social rights expressed by D.J. Whelan & J. Don-
nelly (2007). In this context, S.L. Kang (2009) pro-
ceeds from the claim that American elites were not
at all in favour of adopting a separate covenant on
economic and social rights based on their corporate
interests. Secondly, the researcher seriously criticis-
es the statement about the priority of economic and
social human rights both in the domestic policy and
legislation of Western countries, and, accordingly,
their foreign policy activities. Using the examples of
the United States and Great Britain, the researcher
sought to demonstrate that the recognition of eco-
nomic and social rights was only the result of a social
compromise aimed at maintaining stability in states,
and not a reflection of deep ideological beliefs. Sim-
ilarly, in the international arena, Western powers
viewed this block of human rights as a derivative of
political and civil rights (Kang, 2009). D.J. Whelan &
J. Donnelly (2009a) built their response on the fact
that their first paper already essentially defines all
the main theses. In fact, the authors went by pro-
viding additional statistical arguments regarding the
deep development by the governments of the United
States and Great Britain of social programmes that
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were designed to protect the economic and social
rights of citizens. D.J. Whelan & J. Donnelly (2009a)
were deeply convinced that it was the countries of
Western democracy that were the first to take the
path of consolidating and implementing economic
and social rights, and the conclusion of internation-
al pacts was the logical conclusion of this progress.
Data and conclusions given by D.J. Whelan & J. Don-
nelly (2009a) correlates with other studies in this
area. For example, K. Alper et al. (2021) conducted
a thorough analysis of the development of relative
market income poverty among the working-age pop-
ulation in 22 developed industrial democracies. The
researchers came to the fundamental conclusion that
it is the regulation of social rights that should be de-
fined as the main determinants of poverty reduction
processes in the world.

Also directly related to this discussion is the pa-
per by S.-A. Way (2014), who worked for a long time
at the Office of the United Nations High Commission-
er for Human Rights. The researcher focused, on the
one hand, on the analysis of the process of adopting
major international covenants on human rights, and
on the other — on the position of the United States in
this process. S.-A. Way (2014) considers it exclusive-
ly in the context of her research, but she is quite clear
about her own opinion on the issue. The research-
er does not deny that the United States administra-
tion generally supported the inclusion of economic,
social, and cultural human rights in the framework
international covenants. However, an in-depth anal-
ysis of archival documents of both the UN itself and
various US authorities has shown a very difficult
way to change American proposals to international
covenants on human rights or to change the position
of the United States elites on these rights. Opinions
on economic rights were particularly controversial,
because they directly affected the interests of large
businesses (Way, 2014).

In general, the study agrees with the opinion ex-
pressed by S.L. Kang (2009) and S.-A. Way (2014)
on the importance of solving the problem of interde-
pendence between corporate interests, state policy,
and public interests in the field of economic and so-
cial rights of citizens. In this context, a number of pa-
pers that are consonant with their views can be cited.
J. Curtis (2023) covers a much wider range of issues
than the paper discussed above. However, given the
interest in the question of the relationship between
the state and individual rights, the study agrees with
the researcher, who speaks about the insufficiency of
the theoretical development of the legal doctrine of
systemic neutrality. This doctrine is intended to jus-
tify, among other things, the possibility of exercising
socio-economic rights in virtually any political and
economic system. The researcher also suggests an ap-
proach to solving the contradictions of the neoliberal
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model on this basis (Curtis, 2023). Another example
of considering the problem of exercising this catego-
ry of rights in the United States is the paper by F. Big-
nami & C. Spivack (2014), in which the researchers
raise the question of how much the degree of protec-
tion of economic and social rights of citizens corre-
sponds to international legislative acts. An important
aspect that is raised in the article is the analysis of
practical problems in the implementation of these
types of human rights, which very often becomes a
real stumbling block in the transition from theoreti-
cal provisions to their practical implementation. As
noted by P. Gonalons-Pons (2022), the countries of
Western democracy today face a whole host of simi-
lar problems, in particular, in the sphere of regulat-
ing the social and economic rights of hired domestic
workers, which is closely related to the problems of
migration, regulating wage labour, and the like. The
researcher draws attention to the relationship be-
tween ensuring the legal regime of respect for human
rights and the interests of society and the state in var-
ious spheres — from public well-being to state security.

The problem of inequality of countries and soci-
eties in world development has been and remains to-
day one of the most controversial in the fields of both
international organisations and scientific discourse.
In this aspect, it is advisable to consider the conclu-
sions obtained by J. Dehm (2019) when analysing
the activities of UN human rights structures in the
context of overcoming economic inequality between
countries of the world in different historical periods.
Analysing the period of development of human rights
standards (1945-1968) and the discussions that ac-
companied these processes, the researcher empha-
sises the prolongation of existing problems and the
need to consider errors in the search for solutions.

In the context of today’s understanding of the re-
alisation of economic and social human rights and
the problems caused by inequality in world develop-
ment, it is necessary to pay attention to the issue of
poverty and the need to overcome it as an absolute
component of ensuring basic economic and social hu-
man rights, as emphasised by L.D. Graham (2022).
The content of this paper consists of six sections, each
of which analyses different aspects of the problem of
poverty, based on the application of an interdiscipli-
nary methodology of legal research. In general, from
the author’s perspective, economic inequality creates
not only significant challenges for the exercise of hu-
man rights, but also undermines the basic principles
of human rights law consolidated in the international
framework. In this case, it is extremely appropriate
to consider the possibilities of applying the equalis-
ing potential of human rights both in the aspect of
developing legal standards and in the aspect of form-
ing global and regional strategies for the redistribu-
tion of economic opportunities.
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m Conclusions

The uncertainty and vagueness of many formula-
tions of the Universal Declaration of Human Rights
have become a source of quite significant differences
in understanding the further development and con-
solidation of international law in this area. How-
ever, the international community was still able to
reach a common denominator in solving this prob-
lem, which gave the basis for a modern system of
consolidating human rights. The process of devel-
oping and adopting the framework documents was
accompanied by lengthy discussions at the meetings
of the Third Committee of the UN General Assem-
bly and the Commission on Human Rights, during
which conceptual approaches to understanding the
nature, interdependence, and principles of imple-
menting these types of rights were finally clarified.
This paper traces the process of building a consensus
on the understanding and acceptance that all types
of human rights, civil, political, economic, social
and cultural, have the same value and are inextrica-
bly linked in the context of their mutual implemen-
tation. As a separate component of the consensus
process, the development of the provision that the
nature of economic and social human rights is more
complex than civil and political rights is considered.
An important factor in the process of consolidating
economic and social rights was determined to have
too large a difference in the level of development of
the world’s states, which certainly entailed different
opportunities in the implementation of political or
economic rights. The effect of these factors has led
to the recognition of the need for different mech-
anisms for the exercise of various types of rights,
which is particularly pronounced in the field of eco-
nomic rights. The harmonisation of these postulates
established the basis for solving the problem of in-
stitutionalisation of economic and social rights in in-
ternational covenants adopted under the auspices of
the United Nations.

In the course of the analysis of modern stud-
ies, it was possible to identify the main conceptu-
al approaches to understanding both the historical
processes of developing and adopting international
legal standards in the field of economic and social
rights, and the main trends in the study of this issue
today. On the one hand, there is still a fairly high
level of invariance in the interpretation of the ori-
gins of the development of the basic principles of
securing economic and social rights, which clear-
ly requires further scientific research. On the other
hand, the development of this issue has a fairly mul-
ti-industry spectrum, covering the scope of general
theoretical research on the nature of economic and
social rights, the specifics of their implementation,
including consideration of regional differences, the
ratio of corporate, state, and public interests, etc.
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= AHOTAIisA. AKTyaJIbHICTh JOCJIiIKEeHHs 3yMOBJIeHa GpakoM HayKOBOT'O KOHCEHCYCY IOA0 IPAaBOBOT'O 3MiCTy
11 MOXJIMBUX LIIJIAXIB peastisariil coriaJbHNUX Ta eKOHOMIUYHUX IIPaB JIIOAWUHMY, a TAKOX 3aTOCTPEHHAM UCKYCiil
JOBKOJIa HUX Yy HayKoBOMy i my0GsiyHOMy Auckypci. MeToio OOCHigkeHHs € iCTOpHUKO-IpaBOBUI aHai3
nporfecy GpopMyBaHHA MiXHapOJHO-IIPaBOBUX CTaHAAPTIB Y cepi eKOHOMIUHUX i coliaJbHUX IIpaB JIIOAWHY,
BapiaHTiB 1XHBOTO YHOPMYBaHHsA B TEKCTi MiXXHAapOAHUX [OTOBOPiB, fAKi po3po0Jisin 3a pesyJsbTaTaMHu
AWCKycill HanpukiHni 40-x — mouaTkKy 50-X pokiB MHHYJIOrO CTOJITTA. PoboTa mepenbavasia BUBYEHHS
apxiBHUX MaTepiaJjiB 3acifaHb Tpertboro koMitety I'eHepasnibHOl Acambsei OOH i Kowmicii 3 mpas yroauHy,
1[0 TPYHTYBAJIOCA Ha 3aCTOCYBaHHI CyKYMHOCTi METO/IiB sIKiICHOTO Ta KiJIbKiCHOT'O aHaJli3y, CUHTe3y, a TaKOX
MOPiBHAJIBHO-IIPABOBOTO MeTOAy. 3AiliCHEeHe OOCJIiKeHHA [Oajio mifcTaBu AiNTU HU3KU apryMeHTOBaHUX
BHCHOBKIB. 3 OJHOTO OOKy, aHaJli3 AK OKpeMHX HayKOBUX Npallb, TaK i JOBOJI MINPOKNUX HAYKOBUX AUCKYCIH
JaB 3MOT'y BUOKPEMUTH JeKiJIbka OCHOBHUX KOHLENTYaJIbHUX MiIXOAIB O pO3yMiHHs NpoI{eciB po3pobjieHHsA
Ta 3aKpilJIeHHs HallBaXJIMBIIINX IPAaBOBUX HOPM, fAKi CIIpAMOBAaHi peryJioBaTy Ha MiXkHapoqHOMY piBHi chepy
€KOHOMIYHUX i COIliaJIbHUX MpaB JIIOAUHU. 3 APYroro 60Ky, Ha OCHOBI JOCJIi)KeHHs IPOTOKOJIIiB 3acilaHb K
Tpetsoro komitety I'eHepaspHOi Acambiiei OOH, Tak i Komicii 3 mpaB JIoqUHU BCTAHOBJIEHO, IO MPOILeC
po3po0JieHHA Ta MPUUHATTA PaMKOBUX MiXHApOOHUX IAKTiB, AKi Majii Ha MeTi 3aKpilWUTH NPUHIUIOBI,
IOpUANYHO 3000B’A3yBajIbHi HOPMU IIpaBa, MPOMIINOB Pi3Hi CTaAil Ta OXOMUB Pi3Hi KOHLENTyaJbHi MiAX0oAu
Y4aCHUKIB I[bOTO Mpoljecy. 3 OIJIAAY Ha aHali3 CyyaCcHUX HAyKOBUX Mpalb 3 NOPYIIEHOI NMpobJeMaTuKy,
BH3HAUEHO IepeAyMOBU Ta CKJIAJIOBI mpouecy (popMyBaHHsA MiXHapOJHO-IPAaBOBHX CTaHAApTiB y cdepi
€KOHOMIYHUX i CcolliaJIbHUX TpaB JIIOAWHU, SKi perysioiTh i1 JoHUHI. OTpuMaHi BUCHOBKM MAalOTh LIiHHICTh
HacamIepen OJid iHIINX HAYKOBUX pO3pO0OOK, MpUCBAYEHNX cdepi Ipas JIIOAUHYU, IPOTEe MOXYTh OYTH TaKOX
3aCTOCOBaHi B IIpoIieci MpaBOTBOPYOCTi BiAMOBIHO [0 raaysi npasa

m KutiouoBi ciioBa: 3arasyibHa Jiekjiapatlis npas JIOAUHM; MiXHapOJHUE MAaKT PO TPOMAAHCHKI i MoJTiTHyHi
npasa; MixHapoAHUI NaKT NpO eKOHOMiuHi, colliasibHi i KyJbTypHi npasa; Komicia OOH 3 mpas jtoquHu

29 Scientific Journal of the National Academy of Internal Affairs, 28(4)



https://doi.org/10.1353/hrq.0.0110
https://doi.org/10.1353/hrq.0.0054
https://doi.org/10.1017/9781108284653
https://orcid.org/0000-0002-1879-0085
https://orcid.org/0000-0002-6153-6330
https://orcid.org/0009-0009-3498-1410

Scientific Journal of the National Academy of Internal Affairs

UDC 343.16+343.37
DOI: 10.56215/naia-herald/4.2023.30

Prosecutor's supervision of detection and investigation
of drug crimes: International standards and best practices

Iryna Shelikhovska

Postgraduate Student
National Academy of Internal Affairs
03035, 1 Solomianska Sq., Kyiv, Ukraine
https://orcid.org/0009-0000-6704-6597

Mykhailo Hribov®

Doctor of Law, Professor
National Academy of Internal Affairs
03035, 1 Solomianska Sq., Kyiv, Ukraine
https://orcid.org/0000-0003-2437-5598

m Abstract. The rapid spread of drug addiction makes it necessary to step up counteraction to drug crimes
(while the police strictly observe human rights), which is possible only if the prosecutor’s supervision
is effective, which determines the relevance of the study of its problems. The purpose of the study is to
characterise the state of legal regulation and practical implementation of prosecutor’s supervision over
operational and investigative counteraction and pre-trial investigation of criminal offences in the field of
drug trafficking in terms of compliance with international law, and also to formulate recommendations for
borrowing positive practices of other countries in terms of such supervision. Using systematic and struc-
tural, comparative legal, and logical legal methods, a number of acts of international law and legislation
of Ukraine and other states are comprehensively investigated. It is proved that the content of international
standards of prosecutor’s supervision over the detection and investigation of drug crimes is made up of
separate provisions available in various sources of international law, recommendations are developed on
the activities of national prosecutor’s offices in the field of countering crime in general and the activities
of state bodies on criminal law, special criminological, operational and investigative, and criminal proce-
dural counteraction to drug-related crimes. The use of these methods and materials helped to determine
that Ukraine complies with the standards under study (even at a higher level than some member states of
the European Union), in particular, regarding the independence of the prosecutor’s office from the execu-
tive and judicial authorities, the concentration of basic functions in the field of criminal justice, ensuring
effective supervision of pre-trial investigations in the form of procedural guidance. However, in Ukraine,
it is advisable to continue working on: introducing the specialisation of prosecutors in supervision of the
detection and pre-trial investigation of drug crimes and the development of methods for countering drug
crimes by law enforcement agencies; expanding the discretionary powers of the prosecutor and ensuring
real independence and independence of their use; ensuring supervision of the police’s compliance with the
rule of law during the initiative detection of drug crimes. The results of the study can be used to improve
the legislation of Ukraine and the practice of its application
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» Introduction

An integral requirement for the practical imple-
mentation of Ukraine’s course of accession to the
European Union (EU), as declared in the Constitu-
tion of Ukraine!, is to bring the legal regulation of
state institutions in line with the standards of this
international organisation. This applies, among other
things, to the criminal justice authorities, in particu-
lar, the prosecutor’s office. Similarly, the legal regu-
lation of certain areas of law enforcement activities
should be brought into line with the requirements of
international laws and regulations. This, in particu-
lar, applies to countering illegal trafficking in nar-
cotic drugs, psychotropic substances, their analogues
and precursors. The above determines the need for
a comprehensive assessment of the current state of
legislative regulation of the status and functions of
the prosecutor’s office and its role and place in the
fight against illegal drug trafficking — according to
the criteria of effectiveness and compliance with
international standards. It is necessary to establish
how these standards are implemented (or not imple-
mented) in the practice of other countries in order to
suggest optimal ways to implement them in domestic
legislation. An analysis of EU practices shows that
deviations from certain standards due to national pe-
culiarities can have different consequences, ranging
from acceptable to extremely negative.

Thus, on May 27, 2019, the Court of Justice of
the European Union (CJEU) declared the Office of
the German Federal Public Prosecutor (Staatsan-
waltschaft) legally incompetent to issue European
Arrest Warrants (EAW) due to its lack of institu-
tional independence?. As a consequence, S. Glaser &
S. Hartmann (2022) raised the question of how the
German criminal prosecution system differs from the
approaches of other European countries that issue
European Arrest Warrants, as well as the question of
whether the prosecutor’s office in Germany is really
not sufficiently independent in this regard. According
to the conclusions of B. Sramel & L. Klimek (2022),
in the Slovak Republic, the prosecutor’s office has a
complete monopoly on prosecution, which is a neg-
ative consequence of the 1948 coup d’etat and the
subsequent rise of the communist regime. This min-
imises the possibility for other entities (for example,
the victim) to exercise their natural rights.

Ukrainian researchers have already studied both
the implementation of the provisions of internation-
al agreements in the legislation of Ukraine on the
prosecutor’s office, and the experience of foreign
countries in this area. Thus, R.M. Bilokin (2023)
found that international standards in the activities

of the prosecutor’s office include the entire array of
international legal acts regulating relations in this
area and international judicial practice. The re-
searcher investigated the standards of prosecutor’s
supervision over the legality of criminal proceedings
and came to the conclusion that domestic legislation
is more adapted to them, but implementation is still
taking place today.

L.T. Riabovol (2021) considered the legal acts of
the EU governing bodies as the basis for reforming
the prosecutor’s office in Ukraine. The researcher
concludes that the specific place of the prosecutor’s
office in the mechanism of the state and functions
in different states are not the same. However, in
all European countries, prosecutors operate on the
same principles consolidated in the documents of the
Council of Europe. The researcher considers compli-
ance with the requirements of these documents by
Ukraine mandatory. V. Nalutsyshyn (2021), after ex-
amining the European experience of legal regulation
of the status and functions of the prosecutor’s office,
came to the conclusion that the experience of for-
eign countries does not exclude the assignment of su-
pervisory functions to the prosecutor’s office, which
ensure the rule of law and order in society. The re-
searcher suggests that the general trend in the devel-
opment of the prosecutor’s office of Ukraine should
be the expansion of its functions, non-interference of
the legislative and executive authorities in the activ-
ities of the prosecutor’s office. The conclusions of the
above-mentioned Ukrainian researchers are to some
extent debatable and subject to verification.

In parallel with these studies, research was also
conducted on the introduction of international stand-
ards in Ukraine and the use of the experience of other
countries in countering drug crime. Thus, the paper
by V.V. Solovei (2023) is dedicated to international
standards and foreign experience in countering drug
crimes committed by organised groups. The research-
er concludes that it is necessary to reform the national
system of drug crime prevention in terms of expand-
ing the powers of information and analytical police
units to accumulate and process operational informa-
tion. Consent to this conclusion automatically raises
the question of the means of ensuring the rule of law
in the event of the proposed expansion of powers.

V.H. Yarmaki (2021), investigating the experi-
ence of foreign countries in countering drug crimes,
came to the conclusion that measures to counteract
illegal drug trafficking fall within the internal com-
petence of each individual state. However, the use of
domestic means alone to combat international drug

! Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text.
2 Judgment of the Court (Grand Chamber) in Joined Cases No. C508/18 and No. C82/19 PPU. (2019, May). Retrieved from https://curia.
europa.eu/juris/document/document.jsf?docid = 214466&doclang = en.

31

Scientific Journal of the National Academy of Internal Affairs, 28(4)



https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80%23Text
https://curia.europa.eu/juris/document/document.jsf?docid=214466&doclang=en
https://curia.europa.eu/juris/document/document.jsf?docid=214466&doclang=en

Prosecutor's supervision of detection and investigation of drug crimes...

crimes is not always sufficient. This struggle must
be international, since an individual country is not
able to effectively resist transnational drug crime.
T.V. Serhiieva (2020) investigated the results of the
implementation of the norms of international trea-
ties on countering drug trafficking in the legislation
of Ukraine. She considers the measures taken by
Ukraine to contribute to the harmonisation of Ukrain-
ian legislation with international standards for com-
bating illegal drug trafficking and improve the effec-
tiveness of international cooperation in this area. The
researcher suggests that further improvement of the
national legislation on combating drug trafficking
is necessary (but does not make specific proposals).

The above-mentioned studies on the introduc-
tion of international standards and the use of for-
eign experience have always been conducted sepa-
rately: 1) on the activities of the prosecutor’s office;
2) on countering illegal drug trafficking. So far, they
have not intersected and have not been comprehen-
sively investigated. This is an additional argument in
favour of the need to conduct this study, the purpose
of which was to determine the compliance of the
legal regulation and the actual state of prosecutor’s
supervision over the detection and investigation of
drug crimes in Ukraine and other countries, interna-
tional standards, and to make proposals on the use
of foreign experience of such supervision in Ukraine.

= Materials and Methods

With the help of the logical and legal method, the
concept was developed and the content of interna-
tional standards in the field of legal regulation of
countering drug crimes was revealed; the main in-
ternational standards for the activities of the pros-
ecutor’s office on countering crimes in the field of
countering illegal trafficking in narcotic drugs, psy-
chotropic substances, precursors and their analogues
were highlighted. Using the systematic and structur-
al method, the role of the prosecutor’s office in the

implementation of these standards was determined,
and the practical activities of the national prosecu-
tor’s office were evaluated from the standpoint of the
above-mentioned standards. The comparative legal
method was used in the analysis of the internation-
al experience of the prosecutor’s office in countering
drug crimes and determining those elements that are
appropriate to use in Ukraine.

In the course of the study, the provisions of a
number of international legal acts were analysed
and summarised, including: the UN Guidelines on
the Role of Prosecutors (Adopted by the VII UN Con-
gress on the Prevention of Crime and the Treatment
of Offenders. Havana, Cuba, August 27-Septem-
ber 7, 1990)'; Unified Convention on Narcotic Drugs
No. 1137 of 30.03.19612; Convention on Psychotrop-
ic Substances of 21.02.19713; United Nations Con-
vention Against Trafficking in Narcotic Drugs and
Psychotropic Substances, 1988% Standards of profes-
sional responsibility, a statement of the main duties
and rights of prosecutors, adopted by the Interna-
tional Association of Prosecutors (1999); Recommen-
dation REC (2000) 19 of the Council of Europe “To
Member States on the Role of the Public Prosecutor’s
Office in the Criminal Justice System” (Adopted by
the Committee of Ministers on 6 October 2000 at
the 724" meeting of the ministers’ deputies); PACE
Recommendation 1604 (2003) 11 “Role of the public
prosecutor’s office in a democratic society governed
by the rule of law” of 27 May 2003° PACE Resolu-
tion No. 1549 (2007) of April 19, 2007 “Functioning
of Democratic Institutions in Ukraine”’; European
Guidelines on ethics and conduct of public prosecu-
tors: the Budapest Guidelines Adopted at the 6™ Con-
ference of European prosecutors General in Budapest
on 31 May 20058. The results of the analysis and gen-
eralisation of these documents were compared with
the provisions of the Constitution of Ukraine®, Crimi-
nal Code (CC)'° and Criminal Procedural Code (CPC)
of Ukraine!!, Laws of Ukraine “On the Prosecutor’s

! UN Guidelines on the Role of Prosecutors Adopted by the VII UN Congress on the Prevention of Crime and the Treatment of Offenders.
(1990, September). Retrieved from https://pravo.org.ua/wp-content/uploads/old/files/oon_com_split_1.pdf.

2 Single Convention on Narcotic Drug. (1961, March). Retrieved from https://ips.ligazakon.net/document/view/mu61k02u?an
=2&ed=1961_03_30.

3 Convention on Psychotropic Substances. (1971, February). Retrieved from https://ips.ligazakon.net/document/mu71016?an = &ed
=&dtm=&le=.

4 United Nations Convention on Combating Illicit Traffic in Narcotic Drugs and Psychotropic Substances. (1988, December). Retrieved
from https://zakon.rada.gov.ua/laws/show/995_096#Text.

5 Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000) 19 “To Member States on the Role of the
Public Prosecutor’s Office in the Criminal Justice System”. (2000, October). Retrieved from https://supreme.court.gov.ua/userfiles/
Rec_2000_19_2000_10_6.pdf.

5 PACE Recommendation No. 1604 “On the Role of Public Prosecutors in a Democratic Society Based on the Rule of Law”. (2003, May).
Retrieved from https://assembly.coe.int/nw/xml/xref/xref-xml2html-en.asp?fileid = 17109&lang =en.

7 Resolution of the Parliamentary Assembly of the Council of Europe No. 1549 “Functioning of Democratic Institutions in Ukraine”.
(2007, April). Retrieved from https://zakon.rada.gov.ua/laws/show/994_760#Text.

8 European Guidelines on Ethics and Conduct for Public Prosecutors. (2005, May). Retrieved from https://library.nlu.edu.ua/POLN_
TEXT/SENMK/pr_osnl.pdf.

° Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
10 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

11 Criminal Procedural Code of Ukraine. (2013, April). Retrieved from https://zakon.rada.gov.ua/laws/main/4651-17?lang = en#Text.
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Office™, “On the Operational and Investigative Ac-
tivities”? and other laws and regulations of Ukraine.
At the next stage, according to the national legisla-
tion acts of other states and the analysis of foreign
legal practice, the features of advantages and dis-
advantages of prosecutorial activities for detecting
and investigating drug-related crimes abroad were
established.

m Results

International standards of prosecutor’s supervi-
sion. In the theory of law and legal practice, issues of
certain international standards (their concept, con-
tent, classification, forms) are most often raised in
the context of human rights. The terms “international
legal standards of human rights”, “international hu-
man rights standards”, “international standards of
human and civil rights and freedoms”, etc., are used.
The main features of such standards are that they are:
first, consolidated in acts of international law (con-
ventions, treaties, directives, recommendations, de-
cisions, etc.); second, that they define the minimum
necessary and/or desired list of content and scope
of specific human rights. According to international
standards, states must guarantee and ensure: the hu-
man right to life, the right to liberty and security of
person, the right to respect for dignity, the right to
respect for private and family life, the inviolability of
the home, the exclusion of inhuman treatment, etc.

The implementation of this task involves the in-
troduction of appropriate standards, first of all, in the
work of law enforcement agencies. These bodies, on
the one hand, provide protection of the individual
and society from illegal encroachments on life, per-
sonal inviolability, property, housing, etc., and on the
other hand, they themselves can unjustifiably restrict
human rights when it comes to detainees, arrests, sus-
pects, accused, convicts, persons against whom com-
pulsory medical measures are supposed to be applied,
etc. Therefore, international human rights standards
should be directly embodied in the activities of law
enforcement agencies. In accordance with this, the
activities of law enforcement agencies of individual
states are also subject to international standardisation.

In the vast majority of countries of the world, the
key body of the law enforcement system is the pros-
ecutor’s office, which is entrusted with the function
of prosecution in criminal proceedings, and supervi-
sion of compliance with the rule of law by other law

enforcement agencies (both during pre-trial investi-
gations and during some other types of law enforce-
ment activities). Therefore, it is quite natural that the
activities of the prosecutor’s office should be eval-
uated, among other things, from the standpoint of
compliance with international standards.

Investigating the international standards of the
prosecutor’s supervision of compliance with the rule
of law in criminal proceedings, R.M. Bilokin (2023)
attributed to the sources of such standards not only
the entire set of acts of international law, the subject
of which is the activities of the prosecutor’s office,
but also the practice of the European Court of Human
Rights (ECHR). In addition, the researcher agreed
with the widespread view that these sources also in-
clude international legal customs. Admittedly, the
decision of the ECHR is a guide for Ukrainian prose-
cutors, which is conditioned by the provisions of the
Law of Ukraine “On the Execution of Decisions and
Application of the Practice of the European Court of
Human Rights”, and Part 2 of Article 8, Part 5 of Ar-
ticle 9 of the Criminal Procedural Code of Ukraine*,
where these decisions are recognised as the source of
Criminal Procedural Law. However, it is inappropri-
ate to classify international legal customs as interna-
tional standards. Ultimately, a characteristic feature
of the latter is uniformity and formal certainty. The
content of standards can be borrowed from customs,
but the customs themselves should not be identified
with standards, as evidenced by the results of re-
search (Hrystova, 2023; Klymchuk, & Stetsyk, 2023).

In addition, considering the analysis carried out
above, the provisions of international human rights
instruments should also be included in the sources
of international standards of prosecutorial activity.
Among the key international documents that consid-
er the main aspects of the legal status of a prosecu-
tor in the field of criminal proceedings, the following
can be distinguished:

= UN Guidelines on the Role of Prosecutors
(Adopted by the VII UN Congress on the Prevention
of Crime and the Treatment of Offenders. Havana,
Cuba, August 27 — September 7, 1990)5;

= Standards of professional responsibility, a state-
ment of the main duties and rights of prosecutors,
adopted by the International Association of Prosecu-
tors (1999);

= Recommendation REC (2000) 19 of the Council
of Europe “To Member States on the Role of the Public

! Law of Ukraine No. 1697-VII “On the Prosecutor’s Office”. (2014, October). Retrieved from https://zakon.rada.gov.ua/laws/show/1697-

18#Text.

2 Law of Ukraine No. 2135-XII “On the Operational and Investigative Activities”. (1992, February). Retrieved from http://zakon3.rada.

gov.ua/laws/show/2135-12.

3 Law of Ukraine No. 3477-IV “On the Execution of Decisions and Application of the Practice of the European Court of Human Rights”.
(2006, February). Retrieved from https://zakon.rada.gov.ua/laws/show/3477-15#Text.

4 Criminal Procedural Code of Ukraine. (2013, April). Retrieved from https://zakon.rada.gov.ua/laws/main/4651-17?lang = en#Text.

5 UN Guidelines on the Role of Prosecutors Adopted by the VII UN Congress on the Prevention of Crime and the Treatment of Offenders.
(1990, September). Retrieved from https://pravo.org.ua/wp-content/uploads/old/files/oon_com_split_1.pdf.
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Prosecutor’s Office in the Criminal Justice System”
(Adopted by the Committee of Ministers on 6 October
2000 at the 724" meeting of the ministers’ deputies)’;

= PACE Recommendation 1604 (2003) 11 “Role
of the public prosecutor’s office in a democratic so-
ciety governed by the rule of law” of 27 May 2003

= PACE Resolution No. 1549 (2007) of April
19, 2007 “Functioning of Democratic Institutions in
Ukraine”s;

= European Guidelines on Ethics and Conduct for
Public Prosecutors: Budapest guidelines. Adopted at
the 6th Conference of the General Prosecutors of Eu-
rope in Budapest on 31 May 2005*.

In addition to these documents, among the sourc-
es of international standards determining the legal
status of a prosecutor in the field of criminal justice, it
is advisable to consider the numerous advisory opin-
ions, reports and comments received from the Euro-
pean Commission for Democracy through Law (Ven-
ice Commission). It is also necessary to consider the
legal positions of the ECHR, which are expressed dur-
ing the consideration of individual cases. The analysis
of the above-mentioned documents and the summary
of their provisions allows identifying the standards
of the prosecutor’s activity in terms of ensuring the
prosecution function that are important for this study.

The first of these standards is the introduction of
specialisation of prosecutors in procedural guidance
and support of public prosecution in certain catego-
ries of criminal proceedings. Such categories can be
distinguished depending on the severity of the com-
mitted criminal offences, the scope of commission
(banking system, foreign economic activity, road
safety, functioning of computer systems, etc.), public
relations that they encroach on, subjects of criminal
offences, etc. The main criterion for such specialisa-
tion should be the object of criminal encroachment.
This standard is introduced in Articles 7 and 8 of
Council of Europe recommendation REC (2000) 19
“To Member States on the Role of the Public Prosecu-
tor’s Office in the Criminal Justice System”®.

The second standard is to assign to the compe-
tence of the prosecutor questions about the possibil-
ity of applying measures alternative to criminal pun-
ishment to a person. Among other things, these are
compulsory measures of a medical and educational
nature, exemption from criminal liability in connec-
tion with effective repentance or reconciliation of the
guilty person with the victim, or the transfer of a per-
son on bail, or the loss of public danger to the guilty
person. The standard for such content is provided, in
particular, in Articles 18 and 19 of the UUN Guide-
lines on the Role of Prosecutors®, and in Article 3 of
Recommendation REC (2000) 19 of the Council of
Europe “To Member States on the Role of the Public
Prosecutor’s Office in the Criminal Justice System””.

The third standard is the independence and func-
tional and organisational isolation of the prosecutor’s
office from law enforcement agencies, which are
responsible for preventing, detecting, suppressing,
and investigating criminal offences. This standard is
contained in paragraph “I” of Article 7 of PACE Rec-
ommendation 1604 (2003) 11 of 27.05.2003.8. This
requirement, among other things, is embodied in the
fact that the prosecutor should not independently
carry out measures to search for and record factual
data on criminal acts of individuals, collect evidence,
organise investigative search actions and generally
conduct a pre-trial investigation. But the prosecutor
is authorised to observe how all this is done by oper-
ational units and pre-trial investigation bodies. This
gives the opportunity to impartially and objectively
assess the actions of these divisions and bodies from
the standpoint of compliance with the rule of law.

The fourth standard should be called rational, ac-
tive and effective performance by the prosecutor of
supervisory powers in terms of providing instructions
to the investigator on the use of specific procedural
means of collecting evidence, their scope, extending
the terms of pre-trial investigation, etc. This stand-
ard is reflected in the norms of numerous interna-
tional legal acts. One of these norms is contained in

! Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000) 19 “To Member States on the Role of the
Public Prosecutor’s Office in the Criminal Justice System”. (2000, October). Retrieved from https://supreme.court.gov.ua/userfiles/
Rec_2000_19_2000_10_6.pdf.

2 PACE Recommendation No. 1604 “On the Role of Public Prosecutors in a Democratic Society Based on the Rule of Law”. (2003, May).
Retrieved from https://assembly.coe.int/nw/xml/xref/xref-xml2html-en.asp?fileid = 17109&lang =en.

3 Resolution of the Parliamentary Assembly of the Council of Europe No. 1549 “Functioning of Democratic Institutions in Ukraine”.
(2007, April). Retrieved from https://zakon.rada.gov.ua/laws/show/994_760#Text.

4 European Guidelines on Ethics and Conduct for Public Prosecutors. (2005, May). Retrieved from https://library.nlu.edu.ua/POLN_
TEXT/SENMK/pr_osnl.pdf.

5 Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000) 19 “To Member States on the Role of the
Public Prosecutor’s Office in the Criminal Justice System”. (2000, October). Retrieved from https://supreme.court.gov.ua/userfiles/
Rec_2000_19_2000_10_6.pdf.

6 UN Guidelines on the Role of Prosecutors Adopted by the VII UN Congress on the Prevention of Crime and the Treatment of Offenders.
(1990, September). Retrieved from https://pravo.org.ua/wp-content/uploads/old/files/oon_com_split_1.pdf.

7 Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000) 19 “To Member States on the Role of the
Public Prosecutor’s Office in the Criminal Justice System”. (2000, October). Retrieved from https://supreme.court.gov.ua/userfiles/
Rec_2000_19_2000_10_6.pdf.

8 PACE Recommendation No. 1604 “On the Role of Public Prosecutors in a Democratic Society Based on the Rule of Law”. (2003, May).
Retrieved from https://assembly.coe.int/nw/xml/xref/xref-xml2html-en.asp?fileid = 17109&lang =en.
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Paragraph “A” of Article 22 of the Council of Europe
Recommendation REC (2000) 19 “To Member States
on the Role of the Public Prosecutor’s Office in the
Criminal Justice System”!. Among other things, it
states that the government of the state should pro-
mote legal consolidation and ensure the ability of the
prosecutor to give the investigative body appropri-
ate instructions to effectively ensure the priorities
of criminal policy, which mainly concerns decisions
on the work of personnel, methods of collecting ev-
idence, terms of pre-trial investigation, information
that the prosecutor receives, etc.?

The fifth standard is the duty of the prosecutor’s
office to objectively assess the legality of police ac-
tions, respect for human rights when collecting infor-
mation necessary to start or continue criminal pros-
ecution. This standard is set out in Article 21 of the
Council of Europe Recommendation REC (2000) 19
“To Member States on the Role of the Public Prosecu-
tor’s Office in the Criminal Justice System”>.

The last, sixth standard, is the inexpediency of
assigning to the prosecutor’s office any functions that
do not belong to the sphere of criminal justice. The
practical implementation of this requirement should
be restricted to limiting the powers of the prosecu-
tor’s office only to those that are necessary for the
exercise of the prosecution function, through which
the tasks of protecting the interests of society and
the state are performed. The requirement for such
content is contained, in particular, in paragraph “C”
of Article 7 of the already mentioned pace recom-
mendation 1604 (2003) 114, and Article 1 of Coun-
cil of Europe Recommendation REC (2000) 19 “To
Member States on the Role of the Public Prosecutor’s
Office in the Criminal Justice System™>.

These standards are not fully implemented in
Ukrainian law enforcement practice and criminal pro-
ceedings. Among the standards already implemented,
it can be noted that in functional and organisation-
al terms, the prosecutor’s office is clearly separated
from supervised law enforcement agencies (in par-
ticular, pre-trial investigation bodies) by the provi-
sions of the Constitution of Ukraine (Article 131-1)°,
the Law of Ukraine “On the Prosecutor’s Office”,

CPC of Ukraine®. In addition, by defining in Article
36 of the Criminal Procedural Code of Ukraine® the
requirement for an active form of exercise of supervi-
sory powers by the prosecutor as the procedural head
of the pre-trial investigation has been implemented.

Among these powers, there are also those that al-
low the prosecutor, based on the results of a pre-trial
investigation, if there are relevant factual grounds, to
apply to the court not with an indictment, but with
a request to release a person from criminal liability
or with a request to apply compulsory measures of a
medical or educational nature. Having deprived the
prosecutor’s office of the function of general supervi-
sion of compliance with laws, the domestic legisla-
tor left it certain powers that are directly unrelated
to pre-trial investigation and judicial proceedings
in criminal cases (representation of the interests of
a citizen or the state in court in claim proceedings
in cases of recognition of unjustified assets and their
recovery into state income).

Ukraine has only partially introduced the prin-
ciple of specialisation of prosecutors depending on
the object of criminal attacks and other factors. The
expediency of its introduction is fully justified by
the validity of the statement that the specialisation
of the prosecutor in one specific area of combating
crime will lead to an increase in professionalism
and improve the quality of criminal prosecution.
The outlined standard is particularly relevant in the
field of the subject of this study, since hypothetical-
ly the introduction of specialisation of the prosecu-
tor in criminal proceedings related to drug crimes
will contribute to the growth of the qualification of
prosecutor’s personnel. As of 2023, the specialisation
of prosecutors has found its embodiment only at the
institutional level — in the creation of a specialised
anti-corruption prosecutor’s office and specialised
prosecutor’s offices in the field of defence.

International legal standards for countering
criminal offences in the sphere of trafficking in
narcotic and psychotropic substances. Interna-
tional standards that establish requirements for
prosecutor’s supervision over the detection and
investigation of drug crimes should include not only

! Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000) 19 “To Member States on the Role of the
Public Prosecutor’s Office in the Criminal Justice System”. (2000, October). Retrieved from https://supreme.court.gov.ua/userfiles/

Rec_2000_19_2000_10_6.pdf.
2 Ibidem, 2000.
3 Ibidem, 2000.

4 PACE Recommendation No. 1604 “On the Role of Public Prosecutors in a Democratic Society Based on the Rule of Law”. (2003, May).
Retrieved from https://assembly.coe.int/nw/xml/xref/xref-xml2html-en.asp?fileid = 17109&lang =en.

5 Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000) 19 “To Member States on the Role of the
Public Prosecutor’s Office in the Criminal Justice System”. (2000, October). Retrieved from https://supreme.court.gov.ua/userfiles/
Rec_2000_19_2000_10_6.pdf.

6 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
7 Law of Ukraine No. 1697-VII “On the Prosecutor’s Office”. (2014, October). Retrieved from https://zakon.rada.gov.ua/laws/show/1697-
18+#Text.

8 Criminal Procedural Code of Ukraine. (2013, April). Retrieved from https://zakon.rada.gov.ua/laws/main/4651-17?lang = en#Text.

° Ibidem, 2013 .
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the requirements put forward by conventions, decla-
rations and recommendations for the activities of the
prosecutor, but also the requirements established by
international laws and regulations to counteract il-
legal trafficking in narcotic drugs, psychotropic sub-
stances, precursors and their analogues.

Amongsuchacts, itisworth highlighting global-lev-
el acts — United Nations documents: Unified Conven-
tion on Narcotic Drugs No. 1137 of 30.03.1961!; Con-
vention on Psychotropic Substances of 21.02.1971%
United Nations Convention Against Trafficking in
Narcotic Drugs and Psychotropic Substances, 19883
The latter is the most universal act that has incorporat-
ed the conceptual provisions of previous documents.
The preamble to this Convention (hereinafter — the
Convention, 1988)* focuses attention on the special
danger and criminal illegality of illegal trafficking of
these funds and substances, its indissoluble connection
with other forms of organised crime, cross-border na-
ture, and the receipt of super-profits from drug traf-
ficking by criminal formations of different countries.
Such trafficking is considered a threat to the national
security and sovereignty of all countries of the world.

In Article 3 of the Convention, 1988° minimum
standards are established for the criminalisation by
states parties of specific acts related to illicit traffick-
ing in narcotic drugs and psychotropic substances,
and the circumstances of their commission are de-
termined, which must be legally normalised as ag-
gravating penalties. In addition, it is noted that the
severity of the punishment established by national
legislation for a particular type of act corresponds to
its public danger. This article focuses on the possi-
bility of applying measures of influence to those re-
sponsible for committing drug crimes, which are an
alternative to conviction and criminal punishment:
treatment for addiction with subsequent monitoring
of the patient, education and re-education, restora-
tion of working capacity and social reintegration of
the offender. Paragraph (6) of this article provides
for ensuring (in accordance with their own national
legislation) that the parties legally assign to the rel-
evant law enforcement agencies such discretionary
powers that will enable them to effectively prevent,
detect, stop and investigate drug crimes®.

The analysis of national legislation and the prac-
tice of its application indicates that at present the
above standards have already been implemented in
the legal acts of Ukraine, which means that law en-
forcement agencies, in particular, the prosecutor’s
office, adhere to them in their daily activities. The
discretionary powers of the prosecutor do not allow
independently making a decision on applying meas-
ures alternative to criminal punishment to the person
guilty of committing a drug crime, releasing them
from criminal liability or serving a sentence. These
issues in Ukraine are resolved exclusively by the
court, at the request of the party to the proceedings.

The same can be said about ensuring the stand-
ards of mutual (international) legal assistance, which
is established by Article 7 of the 1988 Convention’. It
provides for the delivery of international legal assis-
tance in countering drug crimes, in particular: collect-
ing evidence, conducting certain procedural actions
(detention, inspection, search), familiarisation with
the materials of criminal proceedings, and exchang-
ing information. However, Article 9 of the 1988 Con-
vention provides that each party develops and im-
plements professional training programmes for law
enforcement and other bodies specialising in coun-
tering drug crimes. Such programmes should include
the study of: modern methods of detecting and sup-
pressing drug crimes; routes and means used by drug
criminals; organisation of operations to monitor the
movement (including cross-border) of drugs and psy-
chotropic substances; methods of tracking assets ob-
tained from the drug business; means of conspiracy of
criminal activities in the field of drug trafficking, etc.®

The introduction of this standard in the activi-
ties of law enforcement agencies in Ukraine today
lacks attention from the legislative and executive au-
thorities. Moreover, there is a certain regression in
this issue. Thus, by the resolution of the Cabinet of
Ministers of Ukraine of January 13, 2023, No. 131,
the Department for Combating Drug Crimes of the
National Police was liquidated as a legal entity under
public law®. Even earlier, specialised universities of
the Ministry of Internal Affairs of Ukraine stopped
the work of faculties that trained specialists in the
field of countering drug crime. Currently, this area

! Single Convention on Narcotic Drug. (1961, March). Retrieved from https://ips.ligazakon.net/document/view/mu61k02u?an

=2&ed =1961_03_30.

2 Convention on Psychotropic Substances. (1971, February). Retrieved from https://ips.ligazakon.net/document/mu71016?an = &ed

=&dtm=&le=.

3 United Nations Convention on Combating Illicit Traffic in Narcotic Drugs and Psychotropic Substances. (1988, December). Retrieved

from https://zakon.rada.gov.ua/laws/show/995_096#Text.
4 Ibidem, 1988.
5 Ibidem, 1988.
¢ Ibidem, 1988.
7 Ibidem, 1988.
8 Ibidem, 1988.

 Resolution of the Cabinet of Ministers of Ukraine No. 131 “On the liquidation of the territorial body of the National Police”. (2023,
January). Retrieved from https://zakon.rada.gov.ua/laws/show/131-2023-%D0%BF#Text.
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of training is represented only by separate academ-
ic disciplines included as variable (subject of free
choice), taught by future investigators and operatives
of the criminal police.

The prosecutor’s office of Ukraine does not spe-
cialise in overseeing the detection and investigation
of drug crimes. There is also no systematic training
of prosecutors in this area of countering crime. The
Prosecutor General’s Office is taking certain steps
to remedy this situation (for example, in 2022, the
Training Centre for Prosecutors of Ukraine conduct-
ed a course on “Participation of the prosecutor in
criminal proceedings regarding criminal offences in
the field of drug trafficking” (Participation of the
prosecutor..., 2022), but they are not systematic.

UN documents on countering drug crime have
also found their direct imprint in EU regulations.
Thus, Article 83 of the Treaty on the functioning of
the European Union states that the European Parlia-
ment and the council, through the adoption of direc-
tives under the usual legislative procedure, are au-
thorised to establish rules for the criminalisation of
certain illegal acts and the establishment of responsi-
bility for their commission in relation to particularly
serious crimes of a cross-border nature, in particular,
and those related to the illegal trafficking of narcotic
drugs and psychotropic substances!.

Based on the provisions of thisnorm on 25.10.2004
and on the norms of the UN Convention of 19882,
Framework Decision 2004/757/JHA of the Coun-
cil of the European Union was adopted establishing
minimum rules on the constituent elements of crimes
and sanctions in the field of illicit drug trafficking®.
Among other things, this regulation provides for the
establishment in national legislation of liability in the
form of imprisonment from 5 to 10 years if the act con-
cerned the trafficking of a significant amount of drugs
or especially dangerous drugs, or if this act caused
harm to the health of several persons. If the crime
was committed as part of a criminal organisation,

the penalty for its commission must be at least 10
years in prison. Analysis of Article 305-320 of the
Criminal Code of Ukraine* suggests that this stand-
ard has been observed by the domestic legislator.
Attention is drawn to the incentive provisions of
Article 5 of Framework Decision 2004/757/JHAS,
which stipulates that the penalty can be significantly
reduced in cases where the offender: refused crimi-
nal activities in the field of drug trafficking; provided
law enforcement and judicial authorities with infor-
mation about the preparation and commission of oth-
er drug crimes, which could not be obtained in any
other way; assisted them in preventing or mitigating
the consequences of the offence, or actively assist-
ed in collecting evidence, identifying and bringing
to justice other drug criminals. This provision was
partially implemented in the norm of Part 4 of Arti-
cle 307 of the Criminal Code of Ukraine®, where it is
stated that those who voluntarily handed over drugs
and reported the source of their receipt (or contribut-
ed to the exposure and investigation of drug crimes)
are exempt from criminal liability for their illegal
production, manufacture, acquisition, storage, trans-
portation, shipment, provided for in Part 1 of this
article and Part 1 of Article 309 of this Code’.
However, the standard provided for in Article 5
of Framework Decision 2004/757/JHA® deserves a
wider introduction into domestic law-making and
law enforcement practice. Ultimately, the legislator
provided only for exemption from punishment and
only in the case of committing a criminal offence
(Article 309 of the Criminal Code of Ukraine®) and
the least serious of the crimes provided for in Arti-
cle 307 of the Criminal Code of Ukraine'®. However,
for real assistance in exposing and investigating any
serious and especially serious drug crimes, it would
be advisable to provide for a significant reduction in
the penalty, up to the application of a penalty below
the lower limit provided for by the sanction of the
relevant Article (part of the Article of the Criminal

! Consolidated versions of the Treaty on the European Union and the Treaty on the Functioning of the European Union (2010/c 83/01).
(2010, March). Retrieved from https://zakon.rada.gov.ua/laws/show/994_b06#Text
2 United Nations Convention on Combating Illicit Traffic in Narcotic Drugs and Psychotropic Substances. (1988, December). Retrieved

from https://zakon.rada.gov.ua/laws/show/995_096#Text.

3 Framework decision No. 2004/757 “Minimum Provisions on the Constituent Elements of Criminal Acts and Penalties in the Field of
Mlicit Drug Trafficking”. (2004, October). Retrieved from https://www.eumonitor.eu/9353000/1/j4nvk6yhcbpeywk_j9vvik7m1c3gyxp/

vitgbgifqmzy.

4 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
5 Framework decision No. 2004/757 “Minimum Provisions on the Constituent Elements of Criminal Acts and Penalties in the Field of
Mlicit Drug Trafficking”. (2004, October). Retrieved from https://www.eumonitor.eu/9353000/1/j4nvk6yhcbpeywk_j9vvik7m1c3gyxp/

vitgbgifqmzy.

6 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

7 Ibidem, 2001.

8 Framework decision No. 2004/757 “Minimum Provisions on the Constituent Elements of Criminal Acts and Penalties in the Field of
Mlicit Drug Trafficking”. (2004, October). Retrieved from https://www.eumonitor.eu/9353000/1/j4nvk6yhcbpeywk_j9vvik7m1c3gyxp/

vitgbgifqmzy.

 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

10 Tbidem, 2001.
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Code of Ukraine!). It is necessary to legally regulate
the specifics of confidential cooperation of persons
against whom criminal prosecution is carried out for
committing drug crimes with pre-trial investigation
bodies and their conclusion of cooperation agree-
ments with the prosecutor. Thus, opportunities for
persons involved in illegal drug trafficking should
relate not only to the production, manufacture, pur-
chase, storage, transportation, transfer of narcotic
drugs and psychotropic substances, but also to their
smuggling, use of profits from drug trafficking, culti-
vation of narcotic plants, etc.

World experience of prosecutor’s supervi-
sion over the detection and investigation of drug
crimes. The work of law enforcement agencies in
different countries to identify and investigate drug
crimes, and supervision of this work, is based on the
norms of substantive and procedural law of specific
states. Among them are the provisions of the Consti-
tution and special laws regulating the status of the
prosecutor’s office, Criminal and Criminal Procedur-
al Codes, laws and regulations establishing the pro-
cedure for conducting operational and investigative
activities. It is advisable to start the analysis of these
norms with those that establish criminal liability for
the commission of certain drug crimes.

As for the criminal law regulation of liability for
drug crimes, there is a well-established opinion in sci-
ence about the division of all states of the world into
three main groups: “strict policy”, “strict control”
and “liberal approach” (Yarmaki, 2021; Maksymen-
ko, 2022). The first group (“strict policy”) includes
countries whose legislation provides for total control
over drug trafficking and the most severe types and
amounts of punishment for committing drug crimes
(up to the death penalty). These countries include
Egypt, Iran, China, Malaysia, Pakistan, the United Arab
Emirates (UAE), Turkey, Singapore, Saudi Arabia, etc.

In the UAE, drug use is punishable by impris-
onment, and the death penalty is provided for their
distribution. The legislation does not establish a min-
imum amount of narcotic drugs for the possession
of which criminal liability occurs. In Saudi Arabia,
a person sentenced to death for drug trafficking will
be beheaded (up to 40 people can be executed in
a month). The number of people who are executed
annually in Iran for committing particularly serious
drug crimes in some years reached 500 people (ex-
ecutions are usually carried out in public places).
In China, people are executed, including for illegal
drug trafficking, more than worldwide (more than
a thousand people a year) (From fines to the death
penalty..., 2017). Article 347 of the Criminal Code of
the People’s Republic of China establishes a penalty
of 15 years’ imprisonment or life imprisonment or
|

the death penalty for the following acts: smuggling,
sale, transportation and manufacture of opium in
the amount of more than 1,000 g, heroin or methyl-
phenylamine in the amount of more than 50 g, and
other drugs in large quantities; leading a group that
commits smuggling, sale, transportation and manu-
facture of narcotic drugs; armed cover for smuggling,
sale, transportation, and manufacture of drugs; re-
sisting with the use of violence the inspection, de-
tention and arrest of persons involved in the crime
drug trafficking, under aggravating circumstances;
participation in organised trade in international-level
narcotic drugs (Voinova & Stanich, 2021).

The second group (“strict control”) includes coun-
tries where illegal production and sale of narcotic
drugs are punishable by long terms of imprisonment,
but the most severe types of criminal penalties for
committing drug crimes are not applied. A wide range
of general social and special criminological measures
to counteract illegal drug trafficking has been intro-
duced there, strict control over their legal production
and use has been established, but the most severe
types (sizes) of criminal penalties for committing
drug crimes, as a rule, are not applied. These coun-
tries traditionally include the United States, Great
Britain, France, Germany, etc. However, approach-
es to the problem differ significantly both within
this group of countries and within individual states.

Thus, in the United States, some states are crim-
inalised not only for possession, but also for the use
and attempted purchase of drugs, and in others, the
use of marijuana as a drug is normalised (Alaska, Cal-
ifornia, Colorado, Hawaii, Maine, Nevada, Oregon,
and Washington). A rather tough approach to re-
sponsibility for drug crimes has been applied in New
York. The terms of punishment for these criminal of-
fences range from 1 year to life imprisonment. A per-
son who has first committed the sale of drugs of the
fifth degree is sentenced to imprisonment from 1 to
2.5 years. For selling small batches of drugs on a per-
manent basis, a person can face a penalty of 8 to 20
years in prison (with five years of supervision after
release). The minimum sentence for drug trafficking
in Category I or II is 10 years. Persons who re-commit
drug-related crimes are punished with imprisonment
for a term of 12 to 20 years, and persons who are
engaged in drug trafficking in large quantities — from
15 years with the possibility of life imprisonment
(From fines to the death penalty..., 2017).

In general, the United States is actively counter-
ing illegal drug trafficking by federal and local law
enforcement agencies. Today, in this country, one
state body (Drug Enforcement Administration (DEA))
combines various functions related to countering drug
trafficking, namely: prevention of drug crimes, their

! Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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detection and pre-trial investigation (in particular,
criminal offences related to the forceful support and
corruption cover-up of illegal drug business, the use of
proceeds obtained, cross-border organised drug crime,
drug trafficking and drug terrorism as part of regional
and international groups, violation of the rules for the
legal circulation of controlled pharmaceuticals prepa-
ration of criminal cases on these crimes for consider-
ation in court; coordination of the activities of federal
and regional law enforcement agencies through the
exchange of Information, joint investigations, train-
ing, creation of target groups; interaction with other
states in the field of countering drug crimes, provid-
ing mutual international legal assistance; ensuring
the proper supply of narcotic drugs for legitimate
medical, commercial and scientific purposes; work-
ing with communities through local partnerships for
the prevention of drug addiction (Bukovskyi, 2023).
In the 21 century, in countries belonging to the
“strict control” group, along with strengthening con-
trol over drug trafficking, there is a tendency to le-
galise the use of certain types of drugs for medical
purposes and decriminalise the storage of a small
amount of narcotic drugs intended for personal use.

The countries of the “liberal approach” group
include those where the sale of “light” drugs is de
jure and/or de facto allowed, which is combined
with effective state control over their accounting,
distribution and sale, and over the turnover of other
(more potent) drugs. The law enforcement agencies
of these countries pay considerable attention to iden-
tifying and exposing persons involved in organised
drug crime. If proven guilty, such persons face long
prison terms. Among the most famous countries of
this group are the Netherlands, Malta, and Belgium.

The policy of specific states to counteract illicit
drug trafficking, among other things, is embodied in
the detection and investigation of drug crimes. The
public prosecution service (prosecutor’s office) plays
an important role in ensuring the effectiveness and le-
gality of such activities. An analysis of the legislation
of the member states of the European Union suggests
that not all standards of the prosecutor’s office are pro-
vided for in the recommendations REC (2000) 19 of the
Council of Europe! and PACE Recommendations 1604
(2003)? were taken into account by national legislators.

In general, in the countries of the European con-
tinent, there are no common approaches to normalis-
ing the place of the prosecutor’s office in the system

of state bodies, its organisational structure, functions
and powers in terms of ensuring the detection and
investigation of criminal offences (Drach, 2020; Ba-
nakh, 2020). What is common in all EU member
states is that the prosecutor’s office is tasked with
initiating criminal prosecution, bringing charges,
presenting them during court proceedings, and filing
appeals against court decisions. But there are signif-
icant differences in the legal assignment of functions
to prosecutors that go beyond criminal justice. More-
over, prosecutors in different countries have excel-
lent powers directly in the field of criminal justice.

The prosecutor’s offices of France and Hungary
have the widest range of powers among European
countries (European Information and Research Cen-
tre, n.d.). According to French law®* the prosecutor’s
office is entrusted with the functions of criminal pros-
ecution at all stages of criminal proceedings, and par-
ticipation in administrative and judicial proceedings
and bankruptcy cases in the interests of society and the
state. Directly in the field of criminal justice, French
prosecutors have broader powers than prosecutors in
many other EU countries. This, in particular, is man-
ifested in the fact that they supervise the activities
of the judicial police, initiate criminal prosecution
on their own initiative, can independently conduct a
pre-trial investigation, are authorised to participate
in any investigative actions, give mandatory instruc-
tions to the pre-trial investigation body, and make de-
cisions on choosing a preventive measure and closing
criminal proceedings outside of judicial procedures.
Therefore, in France, the prosecutor controls all pro-
cesses that take place during the pre-trial investiga-
tion, which, according to the criminal procedural
law of this state, consists of an inquiry, initiation of
criminal prosecution, and preliminary investigation.

The inquiry is conducted by the judicial police.
This is not only the stage of pre-trial investigation,
but also a specific type of activity, which, among oth-
er things, is aimed at: urgent identification and deten-
tion of persons who have committed criminal offenc-
es in conditions of evidence; detection of previously
unknown crimes, search for persons involved in their
commission, obtaining evidence of their guilt, and, if
necessary, establishing the location of such persons;
clarification of the causes of death of a person un-
der suspicious circumstances; search for missing per-
sons and persons who evade investigation, trial, and
serving a criminal sentence. Police officers use both

! Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000) 19 “To Member States on the Role of the
Public Prosecutor’s Office in the Criminal Justice System”. (2000, October). Retrieved from https://supreme.court.gov.ua/userfiles/

Rec_2000_19_2000_10_6.pdf.

2 PACE Recommendation No. 1604 “On the Role of Public Prosecutors in a Democratic Society Based on the Rule of Law”. (2003, May).
Retrieved from https://assembly.coe.int/nw/xml/xref/xref-xml2html-en.asp?fileid = 17109&lang =en.

3 Constitution of France. (2023, December). Retrieved from https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000571356/.

4 Criminal Procedural Code of France. (2020, January). Retrieved from https://legislationline.org/sites/default/files/documents/6e/

France_CPC_am022020_fr.pdf.
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public and secret methods, act both on their own in-
itiative and on behalf of the investigator and only
under the supervision of the prosecutor!.

The approach in which, under the supervision
of the same prosecutor, both the detection of crimes
and the identification of those who committed them,
the collection of evidence in criminal proceedings,
is considered quite justified and relevant for the
purpose of practical application in countering drug
crime in Ukraine. The effectiveness of the French
model is an additional confirmation of the thesis that
we have justified in the past that “the detection and
investigation of drug crimes are two successively lo-
cated in time components (stages) of a single process
that has its own characteristics due to the specifics
of illegal activities. This process objectively requires
external monitoring (with the possibility of interven-
tion and adjustment) due to the high risks that its
subjects (operational units and pre-trial investigation
bodies) may ignore the requirements of the legisla-
tion. The role of such monitoring is theoretically and
practically played only by prosecutor’s supervision
(Shelikhovska, 2023).

So there are significant differences in the under-
standing of the concept of inquiry in Ukraine and
France. If in Ukraine an inquiry is a form in which a
pre-trialinvestigation of criminal offencesiscarried out
(according to a simplified procedure), then in France
it is a search work conducted by public and secret
methods. What these countries have in common is that
it is conducted under the supervision of a prosecutor.

The German prosecutor’s office also has a wide
range of powers in the field of criminal justice. But it
should mainly be considered an investigative body,
whose main task is to conduct a preliminary inves-
tigation by clarifying both incriminating and excul-
patory circumstances leading to the possible prose-
cution (Glaser & Hartmann, 2022). According to the
German Code of Criminal Procedure?, it is this body
that is responsible for investigating crimes (inquiry),
collecting evidence, and evaluating them. The prose-
cutor has the right to fully manage the course of the
inquiry, determine the specifics of its organisation,
and make appropriate procedural decisions. Howev-
er, in practice, specific public and secret investigative
search actions are carried out by the police on be-
half of the prosecutor. In fact, prosecutors personally
participate in the investigation of only serious and

especially serious crimes. In order to resolve the issue
of bringing charges, the prosecutor establishes circum-
stances relevant to the criminal proceedings. It can
question the accused, the victim, witnesses, experts,
give instructions to conduct a search, inspection, sei-
zure, etc. (Nalutsyshyn, 2021). An inquiry under Ger-
man law covers almost all actions that are carried out
in Ukraine within the framework of investigative and
search actions and pre-trial investigation. The German
legislator does not link the inquiry with the investiga-
tion of criminal offences of a certain degree of severi-
ty, as is done in Ukraine. A judicial investigator (Dis-
trict Judge-Inquirer) participates in an inquiry only
when making the most important decisions or decid-
ing on the legalisation of evidence (Baranets, 2023).

In the Czech Republic, the function of public
prosecution is assigned to the prosecutor’s office of
the republic by the provisions of Article 80 of the
Constitution of this country® and a separate law estab-
lishing the structure, system of organisation of work
and competence of this state body*. The Criminal
Procedural Code of this state defines the main func-
tion of the prosecutor’s office at the stage of pre-trial
investigation as supervision of the activities of police
investigators. The prosecutor is granted the right to
participate in any investigations, personally conduct
individual ones, independently conduct a pre-trial in-
vestigation and make any procedural decision®. The
Prosecutor’s Office of the Czech Republic has powers
that go beyond the criminal justice system. They re-
late to civil cases in terms of establishing legal capaci-
ty; declaring a person dead, etc. (Nalutsyshyn, 2021).

The Estonian Prosecutor’s Office is a government
agency that is managed by the Ministry of Justice and
isindependent in performing its tasks arising from the
law. The prosecutor’s office manages pre-trial crimi-
nal proceedings, ensuring their legality and effective-
ness; supports the state prosecution in court, partici-
pates in the planning of operational and investigative
activities necessary for detecting, stopping, and solv-
ing crimes, gives permission to the pre-trial investi-
gation body to conduct certain operational and inves-
tigative activities, and performs other duties assigned
to the prosecutor’s office by law®. The prosecutor has
the right to give instructions to the pre-trial inves-
tigation bodies regarding the collection of evidence
and, in accordance with the factual data obtained,
decides to bring charges against specific persons’.

! Criminal Procedural Code of France. (2020, January). Retrieved from https://legislationline.org/sites/default/files/documents/6e/

France_CPC_am022020_fr.pdf.

2 German Code of Criminal Procedure. (1987, April). Retrieved from https://www.gesetze-im-internet.de/englisch_stpo.

3 Constitution of Czech Republic. (1992, December). Retrieved from https://bit.ly/38ZekWD.

*Law of the Czech Republic No. 283/1993 “On the Public Prosecutor’s Office”. (1993, November). Retrieved from https://bit.ly/3rLyjPc.
5 Law of the Czech Republic No. 141/1961 “On Criminal Procedure (Criminal Procedure Code)”. (1962, January) Retrieved from https://

www.zakonyprolidi.cz/cs/1961-141.

6 Law of the Estonia No. RT I 1998, 41, 625 “On the Public Prosecutor’s Office”. (1998, May). Retrieved from https://www.riigiteataja.

ee/akt/12749278.

7 Estonia Code of Criminal Procedure. (2004, July). Retrieved from https://www.riigiteataja.ee/akt/121122012010.
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Article one of the Estonian Criminal Procedural
Code not only provides that the scope of this law ex-
tends not only to pre-trial and judicial criminal pro-
ceedings (Article 1, Paragraph 1), but also defines the
grounds and procedure for conducting operational
and investigative activities (Article 1, Paragraph 2).
This activity is regulated by a separate chapter (chap-
ters 3-1) of this Code. The grounds for conducting it,
among other things, are: the need to collect informa-
tion about the preparation of a crime in order to pre-
vent or solve it (Paragraph 1 of Article 126-2)! — on
the one hand, the need to collect information about
the crime in the framework of criminal proceedings.
Thus, operational and investigative activities can
not only accompany criminal proceedings, but also
precede them. This activity is carried out under the
supervision of the prosecutor, who not only grants
the police permission to conduct certain secret ac-
tions and applies to the court with relevant petitions,
but also participates in the planning of operational
and investigative activities.

According to the Law of the Republic Of Moldo-
va “On the Prosecutor’s Office” of 25.02.20162, the
competence of this “autonomous public institution”
is limited only to the sphere of criminal justice. This
law provides that the prosecutor: directs and carries
out criminal prosecution, supports the prosecution in
court (Paragraph “A” of Article 5); monitors compli-
ance with the legislation on special search activities
(paragraph “C” of Article 5); initiates disciplinary
proceedings in cases of violation of the law, failure
or improper performance of duties in criminal pro-
ceedings by criminal prosecution officers, employees
of ascertaining bodies, employees of bodies engaged
in special search activities, and employees responsi-
ble for registering messages (Paragraph “B” of Arti-
cle 6). The principle of specialisation is embodied in
Article 9 of the Law of the Republic Of Moldova “On
the Prosecutor’s Office” of 25.02.2016°. In particular,
Moldova has introduced an anti-corruption prosecu-
tor’s office and a prosecutor’s office for combating
organised crime and special cases.

All the countries discussed above, including
Ukraine, belong to the Romano-German legal sys-
tem. Therefore, taking this experience into account
is an important factor in improving prosecutor’s
supervision over the detection and investigation of
drug crimes in Ukraine (Likhovytskyi, & Spiridono-
va, 2023). However, R.V. Zvarych et al. (2023) argue
that in recent years, there has been an active mu-
tual borrowing of the best elements (principles, le-
gal means, methods, tools) of the Romano-Germanic

and Anglo-Saxon legal families in order to protect
the interests of society and the state, and ensure hu-
man rights. These trends are also evident in Ukraine,
where, among other things, judicial precedents char-
acteristic of the Anglo-Saxon legal family are widely
used in law enforcement.

Consequently, international standards of prosecu-
tor’s supervision over the detection and investigation
of drug crimes do not have a single source and are a
purely criminological concept. Their content consists
of separate norms of international legal acts, which
define the minimum requirements for: the work of
law enforcement agencies, ensuring human rights
and freedoms, countering crimes in the field of drug
trafficking, and the powers of the prosecutor’s office
in the field of criminal justice. Approaches to the im-
plementation of these standards are purely individual
in each state: there are various combinations that are
destablished due to consideration of some require-
ments and recommendations and neglect of others.
In a democratic society, it is advisable to introduce
these standards as widely as possible.

= Discussion

Problematic issues of legal regulation and the prac-
tice of prosecutor’s supervision are widely discussed
by researchers from different countries. Their assess-
ments are important for this study, as they provide an
insight into the advantages and disadvantages of or-
ganising and implementing prosecutor’s supervision
using specific examples. Some of these examples are
not directly related to the detection and investigation
of drug crimes, while others are directly related to
this activity. However, both the former and the latter
deserve attention as they analyse the prosecutor’s ac-
tivity in the field of criminal justice.

Researchers from the USA, S. Bonnes & S.A. To-
sto (2023), examined the tactics of the prosecutor’s
support in court in cases of sexual violence commit-
ted by (and against) members of the armed forces
of a state. Researchers have shown that in support
of the charge, prosecutors actively use information
that is not evidence of the actual circumstances of the
crime (especially in cases where there is not enough
direct evidence of the event of the crime and the guilt
of the person). This refers to, in particular, data on
the accused that contradict the established ideas of
the US military about the standards of behaviour of
soldiers and officers. In addition, prosecutors also
rely on military jargon and the values of the military
court to encourage jurors to find the accused guilty
and convince them of the need to impose a specific

! Estonia Code of Criminal Procedure. (2004, July). Retrieved from https://www.riigiteataja.ee/akt/121122012010.
2 Law of the Republic of Moldova No. 3 “On the Prosecutor Office”. (2016, February). Retrieved from https://www.legis.md/cautare/

getResults?doc_id = 140236&lang =ro.
3 Ibidem, 2016.
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sentence. Moreover, prosecutors emphasise that the
victim meets the expectations of the military and
the image of an ideal serviceman. This tactic often
works, as judges and jurors are themselves military
personnel. This leads to the conviction of persons
whose guilt has not actually been proven beyond a
reasonable doubt.

There are no such problems in Ukraine, which is
due, among other things, to differences in the judicial
system. There are no specialised military courts in
Ukraine, and in cases of sexual violence, prosecutors
usually rely on direct evidence confirming the fact
and circumstances of the crime. The problems of the
prosecutor’s use of data describing a person (informa-
tion about criminal records, drug addiction, behav-
iour in everyday life, employment, etc.) in support of
their guilt, in particular, in drug crime proceedings,
should be studied separately. In the meantime, this
study provides recommendations for Ukraine to bor-
row the best international prosecutorial practices in
the field of countering drug crime.

The topic of the prosecutor’s activities in criminal
cases related to sexual violence is raised by research-
ers not onlyin terms of certain categories of accused
or victims, but also in general. Thus, T. Slovinsky &
S.J. Brubaker (2022) developed tactics for protecting
the prosecutor from the traumatic effects of proce-
dural and non-procedural factors, and the work to
prevent secondary and repeated victimisation of vic-
tims of sexual violence. In drug crime proceedings,
for the most part, there are no victims and there is
no such traumatic effect. However, in Ukraine, the
issues of emotional balance of the prosecutor’s ac-
tivities, the means of their psychological protection
are currently extremely relevant for any category of
criminal proceedings. Ultimately, the armed aggres-
sion of the Russian Federation has become a cata-
lyst for polar phenomena in the prosecutor’s envi-
ronment: the activation of civil position against the
aggressor, professional and behavioural destructions
that can lead to the end of the prosecutor’s career
(Khotynska-Nor et al., 2023).

A lot of scientific research is devoted to the
psychological and moral aspects of the activities of
prosecutors in UK. L. Soubise (2023) drew particular
attention to the insufficiently investigated aspect of
the professional identity of public prosecutors — mor-
al legitimacy and, in particular, self-legitimacy, that
is, the belief of prosecutors in their own competence
to make decisions in individual cases. As a result of
direct observations and interviews, a sense of loss
of their own legitimacy by employees of the Crown
Prosecution Service of Great Britain was revealed
due to the constant monitoring of their decisions by
colleagues and managers. This comprehensive man-
agerism, according to the researcher, undermines the
very legitimacy (and, consequently, transparency),
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the development of which the prosecutor’s office has
had to work hard since its inception.

This problem is certainly inherent in Ukraine.
Ukrainian prosecutors must coordinate with the man-
agement almost every decision in any criminal pro-
ceedings, including cases of drug crimes. This, among
other things, concerns the details of notifying a per-
son of suspicion and the content of the indictment,
determining the type of preventive measure, con-
cluding a plea agreement, applying to the court with
a request for exemption from criminal liability, etc.

In another plane, the issue of moral legitimacy
and self-legitimacy of prosecutors was considered
by American researchers. For the most part, such
studies are directly related to the problems of illicit
trafficking in narcotic drugs and psychotropic sub-
stances. In particular, this is the issue of determining
by the prosecutor the expediency of criminal pros-
ecution for possession of a small amount of drugs
(for their own use). As stated by S.B. Baughman &
M.S. Wright (2020), over-active criminal prosecution
for these and other minor criminal offences has led to
mass incarceration of people for long periods of time.
This, in turn, led to a loss of confidence on the part of
a significant number of the population in the courts,
the prosecutor’s office, and the police. These insti-
tutions have lost their moral correctness in the eyes
of community residents. Most of the people who fell
under the repression were descendants of immigrants
from the African continent, which outraged broad
segments of the US population belonging to this cate-
gory (their opinion was shared by other Americans).

The consequence of these events was the emer-
gence of a “progressive” movement in the prosecu-
tor’s environment. It consists in introducing practices
aimed at preventing mass incarceration, eliminating
racial inequality (racially disproportionate conse-
quences of charges), waiving charges of committing
minor drug crimes, and giving preference to the use
of medical and educational measures (including com-
pulsory ones) and social rehabilitation over criminal
punishment. Thus, “progressive” prosecutors try to as-
sert their moral authority (legitimacy) both in the eyes
of their fellow citizens and in their own conviction.

Thus, A.L. Cox & C. Gripp (2022), exploring the
strategies of ordinary prosecutors in Belton (USA),
among other things, made the following conclusions:
1) recognising the problem of legitimacy faced by
prosecutors in general, Belton prosecutors seek to
dissociate themselves from their colleagues (oth-
er prosecutors, police, judges) whom they consider
responsible for mass incarceration; 2) by doing so,
they seek to assert their moral, intellectual, and so-
cial superiority; 3) by staying away from the police,
prosecutors simultaneously demonstrate their ability
to influence its decisions, stop its illegitimate activ-
ities and bring to justice officers guilty of violating
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the law; 4) recognising the systemic the injustice and
challenges faced by those accused of a crime, pros-
ecutors are inclined to apply to the latter measures
that are alternative to criminal prosecution.

These alternative measures are implemented un-
der special programmes that provide for the use of
special treatment, education, social rehabilitation
of offenders with their involvement in socially use-
ful work, etc. These programmes are often criticised.
R.F. Wright & K.L. Levine (2022) criticise them for
their lack of specific standards and established crite-
ria. The lack of common approaches to the content
and form of such programmes is due to the fact that
their development and implementation are carried
out by the prosecutor’s offices of US states that do not
have a single subordination and act independently of
each other. In addition, the conflicting legislation of
individual states does not contribute to the proper im-
plementation of such programmes. E. O’brien (2020)
notes that Wisconsin has a drug-related homicide
act passed back in 1986. This law was intended to
expose and convict drug dealers. However, its pro-
visions made it possible to bring to justice and se-
verely punish drug addicts who are not involved in
the drug business. This refers to friends, relatives, or
acquaintances of the deceased from a drug overdose,
who found another dose for the victim or shared it.
Thus, addicts face the possibility of being charged
with murder when they call for medical attention
for an overdose victim. Since 2014, another law has
been in force in Wisconsin, providing such individu-
als with treatment for drug addiction and protecting
them from prosecution. However, its implementation
faces problems due to the active implementation of
the provisions of the 1986 law. In connection with
the above, the researcher rightly suggests adjusting
both the legislation and the prosecutor’s practice.

Another feature of the activities of “progressive”
US prosecutors in cases of illegal drug trafficking is
the active use of the Institute of plea agreements.
C.A. Grodensky et al. (2023), investigating this issue,
interviewed prosecutors who described working to
achieve five major progressive goals in their plea bar-
gain decisions: dropping charges of drug possession
in small quantities; avoiding excessive punishment,
especially for crimes without victims; avoiding pros-
ecution in obviously weak cases; encouraging open
communication with the defence; and promoting ra-
cial equality. Prosecutors’ descriptions of how these
goals were guided by case decisions show how pro-
gressive prosecution can affect the criminal justice
system through plea bargaining.

However, A.M. Gershowitz (2021) points to the
unjustified extension of the liberal policy of “progres-
sive” prosecutors to numerous cases against doctors
who massively prescribe narcotic drugs to patients
without appropriate medical indications. Despite the
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fact that such doctors were deprived of their licenses
due to abuse of the right to prescribe narcotic drugs
to patients (proving their guilt was not complicated),
prosecutors refused to prosecute them. The research-
er quite justifiably compares these doctors with street
drug dealers, and also rightly notes that their use of
drug licenses to cover up their illegal business only
increases the public danger of illegal actions commit-
ted by them.

A.M. Gershowitz (2021) argues the need for
criminal prosecution of doctors who unreasonably is-
sue prescriptions for the purchase of drugs. The prac-
tices of “progressive” US prosecutors regarding the
use of their discretionary powers to avoid criminal
and public prosecution in certain categories of drug
crimes deserve attention, as they save state resources
and comply with the principles of functioning of a
democratic society.

Thus, the generalisation of the studied standards,
according to the acts of these organisations, togeth-
er with the analysis of the experience of developed
democratic countries and the analysis of scientific
literature, highlight the most useful and valuable
approaches and practices in the field of prosecutor’s
supervision over the detection and investigation of
drug crimes. Ukraine needs to follow a further course
towards the introduction of effective special crimino-
logical programmes and methods of combating drug
crimes with the assignment of the responsibility for
their development and implementation to specially
created police units (national and local levels) — with
the involvement of scientific institutions. It will be
effective to introduce the specialisation of prosecu-
tors in supervising the detection and pre-trial inves-
tigation of drug crimes, followed by the support of
public prosecution in court. It is important to ensure
that the severity of punishment for drug crimes corre-
sponds to their public danger through adequate, pro-
gressive use of discretionary powers in bringing and
maintaining public prosecution (within the limits of
the types and amounts of punishment established by
the legislator). The prosecutor’s competence should
include resolving issues related to the application
of alternative measures to criminal prosecution and
prosecution in relation to persons who have commit-
ted drug crimes (treatment for addiction with sub-
sequent monitoring of the patient, upbringing and
re-education, restoration of working capacity and
social reintegration of the offender). It is also neces-
sary to ensure that the prosecutor has the discretion-
ary power (under certain conditions) to discontinue
criminal prosecution or drop charges against a per-
son who has committed a criminal offence or a minor
crime in the field of illicit drug trafficking. The pros-
ecutor’s office should be charged with ensuring the
legality of the actions of law enforcement agencies to
obtain the information necessary to start continuing
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the criminal prosecution of a person for committing
drug crimes. It is also important to ensure the moral
legitimacy and self-legitimacy of prosecutors through
the organisation of such conditions for their use of
discretionary powers, in which individual procedural
decisions and legal position do not need to be coor-
dinated with the leadership of the prosecutor’s office.

m Conclusions

International standards of prosecutor’s supervision
over the detection and investigation of drug crimes
are a set of separate provisions of various internation-
al laws and regulations, which establish minimum
requirements and recommendations in terms of: ra-
tioning at the level of national legislation the activi-
ties of law enforcement agencies to counteract illegal
trafficking in narcotic drugs, psychotropic substances
and their analogues — on the one hand, as well as
the legal status of the prosecutor’s office, its func-
tions and powers in the field of criminal justice — on
the other. These standards do not have a single reg-
ulatory source and are determined based on the re-
sults of a comprehensive analysis of these provisions.

The analysis of the UN and EU regulations, as
well as the practice of implementing their provisions
in different countries of the world, allowed for the
conclusion that there are different approaches to the
implementation of provisions related to prosecutor’s
supervision of the detection and investigation of drug
crimes. This led to the existence of various models of
a special criminological system for countering drug
trafficking: from the repressive role of the prosecu-
tor’s office in combining a significant excess of the
recommended limits of criminal punishment (up to
the death penalty) to the legalisation of drug use and
possession (without the purpose of selling) in combi-
nation with rationing the prosecutor’s ability to drop
charges and apply measures alternative to criminal
prosecution to the guilty person. Each of the mod-
els has its own disadvantages and advantages and is
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CHCTEMHO-CTPYKTYPHUM, NOPiBHAJIBHO-NIPABOBUM i JIOTiKO-IOPUANYHUM MeTOJaMU, KOMIJIEKCHO AOCIiXeHO
HHM3KY aKTiB MiXHapOJHOIr'0 IIpaBa Ta 3aKOHOLABCTBA YKpalHU H iHMNUX Aepxas. OOIPyHTOBAHO, IO 3MiCT
MiXHapOOHUX CTaHAAPTiB MPOKYPOPCHKOI0 HArJIAAY 3a BUABJIEHHAM i PO3CJiAyBaHHAM HapKO3JIOYMHIB
CTAHOBJIATH HAasABHI B Pi3HUX JPKepeslaX MiXkHapOAHOTIO [paBa OKpeMi MOJIOXKEeHHs, Po3p0o6IeHO peKoMeHAamil
MO0 [iAJBHOCTI HAalliOHAJBHUX NPOKypaTyp y cdepi MpOTHAil 3JI0YMHHOCTI 3arajoM i [JiAJbHOCTI
JepXaBHUX OpraHiB 3 KpHMiHaAJIbHO-IIPABOBOI, CIeliaJlbHO-KPHUMIiHOJIOTiYHOI, OllepaTUBHO-PO3IIYKOBOI Ta
KpUMiHaJIbHOI IpoliecyasibHOI MPOTH/il HApKO3J0UMHaM. BUKOpHCTaHHA 3a3HaYeHUX MeTOiB i MarepiaiB
HaJaJIo MOXJIUBICTh BU3HAYUTH, L0 YKpaiHa JOTPUMYEThCSA AOCIIiIXKYBaHUX CTaHAAPTiB (HaBiTh Ha BUIIOMY
piBHi, HiX JesAki KkpaiHu — wieHn €Bpornericbkoro Coo3y), 30KpeMa 010 He3aJIeXXHOCTi MPOKypaTypy BiJl
BHMKOHABYOI Ta CyJOBOI BJIa[id, KOHI[eHTparlil 0CHOBHUX QYHKLIN y cPepi KpuMiHaJIbHOI I0CTUIIi1, 3a0e3meueHHA
epeKTHBHOIO HArJIAdy 3a AOCYNOBUM PO3CJiAyBaHHAM y (opmi mponecyajibHOr0 KepiBHULTBA. BogHouac
B YKpaiHi OOI[IJIbHO IMPOJOBXUTU POOOTY ILIOJ0: 3alpOoBa/)KeHH:A crelliasli3allil MpoKypopiB Ha HarjAA4i 3a
BUSBJIEHHAM i1 AOCYZJOBUM pPO3CJIiQyBaHHAM HApKO3J0YMHIB, a TaKoX PO3pO06JI€HHAM MEeTOAWK IPOTHAil
HaApKO3JIOYMHAM NPaBOOXOPOHHMMM OpraHaMi{; PO3MMPEHHAM MAUCKPEI[iiHNX IOBHOBaXXeHb IIPOKypopa
Ta 3a0e3MeyeHHAM peasibHOI He3aJIeXHOCTi M CaMOCTiMHOCTiI iX BUKOPUCTaHHs; 3abe3nedeHHAM Harjasagy
3a JOTPUMAaHHAM IOJIIi€l0 3aKOHHOCTI MiJl Yac iHiiaTMBHOrO BUABJIEHHA HaApKO3JIOYMHIB. PesynbraTtu
MpOBEeIeHOr0 JOCJIiPKeHHsA MoXe OyTH BUKOPUCTAaHO [JIA BOOCKOHAJIEHHs 3aKOHOLABCTBA YKpalHU Ta
MPaKTUKH WOTO 3aCTOCyBaHHA

m KUTiouoBi cjioBa: HapKOTUYHI 3aco0u; IMPOKypaTypa; 3aKOHHICTh; AMCKPEIiiiHi MOBHOBaXXeHHs; IpaBa
JIIOOUHU; ONIepaTUBHO-PO3IIYKOBA [ifAJIbHICTD
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m Abstract. The relevance of the study is due to some changes at both the global and national levels that
significantly affect the process of exercising the rights and freedoms of individuals, rendering a fair judge-
ment and its enforcement. Such changes include the introduction of martial law in Ukraine and the digital-
ization of several legal processes. In view of this, the purpose of the research work is to analyse the main
problems in the field of enforcement of decisions that impede the enforcement of court decisions and ensure
the principle of justice and the rule of law in Ukraine and in the world. The following methods were used
in the study: historical, statistical, comparative, formal and logical. The results of the study showed that
enforcement proceedings in Ukraine are regulated by a mixed system that includes both public and private
enforcement officers. The study highlights the fact that Russia's full-scale invasion of Ukraine has had a
significant impact on the enforcement of court decisions. This has led to the need for legislative changes
and practical challenges for the enforcement system. The experience of other countries, including the Unit-
ed States and China, demonstrates that the introduction of digital technologies to automate judicial, and
enforcement procedures can be effective in further reforming this system in Ukraine. Despite some progress
in implementing the reform in Ukraine, there are still problems with the efficiency and accessibility of
enforcement proceedings, especially under martial law. To overcome them, it is necessary to use the best
practices of the EU countries, in particular, in terms of digitalization of the process, introduction of alterna-
tive methods and ensuring equality between private and public executors, as well as to create a transparent
control system. The results of the study contribute to the doctrine of the institute of enforcement proceed-
ings and create an effective theoretical basis for the practical implementation of methods to improve the
enforcement of decisions

m Keywords: reformation; digitalization; martial law; fair judgment; management

= Introduction

The relevance of the study is determined by several
current trends. The aggravation of geopolitical con-
flicts and the rise of authoritarian tendencies pose
threats to the fundamental civil rights of people. An-
other important component of relevance is the rap-
id development of digital technologies. This process
creates new challenges for the protection of citizens’
rights and freedoms, in particular in the area of pri-
vacy and information security. In addition, migration

crises are another significant reason that makes the
study relevant. In Ukraine, the problems associated
with the proper enforcement of court decisions are
exacerbated by the ongoing war.

The specifics of the enforcement proceedings
were studied by I.L. Bulyk (2021). Thus, the author
points out that enforcement proceedings should not
be equated exclusively with court decisions, as the
nature of this process is that it is a combination of
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both civil and judicial proceedings, the purpose of
which is the parties’ common desire to protect and re-
store violated rights and obligations. The researcher
also points out that enforcement proceedings should
be considered as another final stage of judicial pro-
ceedings, and therefore, it should be based on gen-
eral legal principles of legality, equality, and justice.

Regarding the current problems of enforcement
of court decisions, it is worth paying attention to the
work of O. Vorobiov (2022). The researcher notes
that, in general, Ukraine’s transition to a private-pub-
lic system of enforcement proceedings was a positive
step that significantly improved the enforcement pro-
cesses, however, the structure of the general system
of enforcement bodies, which turned out to be too
complicated and requires significant funding from
the state, without showing the expected efficiency,
still remains a problem.

The tasks and legal essence of the enforcement
proceedings were studied by N.A. Serhiienko (2019),
who believes that the enforcement proceedings are
a system consisting of various elements that interact
with each other. This system has an internal struc-
ture and integrity, in particular, this connection is
manifested in the fact that although the subjects of
the enforcement proceedings are different, they are
united by a common goal - the enforcement of the
decision, and their activities must comply with the
principles of timeliness, impartiality, independence,
and completeness.

The relationship between enforcement proceed-
ings and court decisions is outlined in the work of
N.M. Grabar (2023). Thus, according to the author,
such a feature of a legitimate court decision as bind-
ing nature necessitates its enforcement; in order for a
certain connection to arise between the two objects,
an element of unlawfulness is required, which con-
sists in failure to comply with the requirements of the
court decision, i.e. refusal to voluntarily comply by
the party to which such an obligation is imposed. The
researcher also points out that the initiation of en-
forcement proceedings does not always mean achiev-
ing the original goal, which is to return the property
to the claimant.

The issue of shortcomings in the field of enforce-
ment of decisions is discussed in the study by M. Ste-
fanchuk (2019). In general, the author points to a
systematic problem of non-enforcement of court de-
cisions, which was also highlighted by the European
Court of Human Rights (ECHR), which stated that the
lack of effectiveness and binding nature of a court
decision violates fundamental human rights and free-
doms and requires a comprehensive solution. The ar-
ticle emphasizes the need to strengthen the role of pri-
vate enforcement officers in the enforcement system,
in particular, based on the experience of Lithuania,
where private enforcement officers have completely
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replaced state enforcement officers, which has led to
an increase in the timeliness and efficiency of court
judgments due to, first, the competitive element and,
second, the financial motivational element.

The legal regulation of the enforcement of judg-
ments in the jurisdictions of various European coun-
tries was also studied by M.M. Malskyy (2022). The
author emphasizes the need to improve the enforce-
ment process by studying the experience of EU coun-
tries and gradually introducing procedures aimed
at simplifying the process of enforcement of foreign
judgments rendered in EU Member States. The article
also highlights the problems in the area of recogni-
tion and enforcement of judgments, such as insuffi-
cient regulation and lack of clarification on the pro-
cedure for resolving relevant cases.

In turn, M.S. Ferro (2019) reviews the legal sta-
tus quo in the European Union regarding the binding
nature of decisions of state enforcement authorities
in subsequent competition law cases. The article dis-
cusses various aspects, including decisions on anti-
trust infringements, commitment decisions, and deci-
sions on merger control and state aid infringements.
M.S. Ferro (2019) argues that case law already pro-
vides answers to many of the questions that may
arise, thanks to the systematic and consistent inter-
pretation of general principles of EU law as explained
by the Court.

It is worth noting that the issue of enforcement
proceedings has been widely covered in academic
works, but researchers have not yet addressed the
peculiarities of the process of enforcement of deci-
sions during martial law, as well as the analysis of
the innovative component in this process. Thus, giv-
en the respective shortcomings of these works, the
purpose of this research is to identify the main prob-
lematic aspects of the functioning of the enforcement
proceedings in Ukraine during the period of the full-
scale invasion of the Russian Federation, as well as
its changes in view of global trends in digitalization
and the introduction of electronic services.

= Materials and Methods

To achieve this goal, the study used a number of spe-
cial legal and general scientific methods. The histor-
ical method helped to clarify the processes of devel-
opment of the institute of enforcement proceedings.
The comparative legal method was useful in studying
the distinctive features of the activities of public and
private enforcement officers, which include finan-
cial, motivational, and legal aspects. This method
was also used to study the peculiarities and positive
decisions in the field of enforcement proceedings
abroad, in particular in the EU countries.

The quantitative method was used to determine
the performance of private and state enforcement of-
ficers, based on a comparison of the number of cases,
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their actual resolution, closure, and the amount of
money recovered. The sources used to research and
present relevant statistical data are the statistical
reports of the Agency for the Enforcement of Deci-
sions (2022) and eu-LISA Consolidated Annual Activ-
ity Report 2022 (eu-LISA, 2023).

It is also worth noting the use of the method of le-
gal hermeneutics, which was used to study the main
legal acts related to the enforcement of decisions,
its methods, peculiarities of the proceedings, and
persons with relevant powers. The objects of study,
according to this method, are: Law of Ukraine “On
Executive Proceedings”’, Law of Ukraine “On Bod-
ies and Persons Enforcing Enforcement of Court De-
cisions and Decisions of Other Bodies”?, Draft Law
on Amendments to Certain Laws of Ukraine on Digi-
talization of Executive Proceedings®, and Regulation
No. 1215/2012 of the European Parliament and of
the Council “On jurisdiction and the recognition and
enforcement of judgments in civil and commercial
matters”. Based on the results of using this method,
the author interpreted the concepts of enforcement
proceedings, enforcement authorities, private en-
forcement officers, and state enforcement officers. A
more in-depth study of the subjects of enforcement
proceedings was made possible by the use of a sys-
temic and structural approach.

Analytical methods made it possible to identify
issues related to the main legal challenges and obsta-
cles, characteristics of the institution, legal nature and
peculiarities that currently exist in the field of enforce-
ment proceedings. In particular, the impact of martial
law on the territory of Ukraine was analysed in order
to identify those powers of bailiffs that were restrict-
ed. The method also helped to identify the problems
of innovation in this area of justice, the effectiveness
of bailiffs’ activities in times of war and the impact
of the suspension of the reform of the enforcement
proceedings. It should be added that the use of the
analysis method additionally allowed studying for-
eign experience in reforming and improving the field
of enforcement proceedings, introducing innovative
technologies, and automating the activities of bailiffs.

Taking into account the relevant data obtained
using the above methods of scientific knowledge,
the forecasting method made it possible to identi-
fy ways to improve and increase the efficiency and
|

effectiveness of private and public bailiffs, to observe
the principle of fairness of a court decision and its
binding nature as a guarantee of enforcement of a
court decision or a decision of other authorities, and
also helped to identify a list of specific steps that will
lead to positive changes, given the global digitaliza-
tion and state challenges.

m Results

Enforcement proceedings are a set of actions aimed
at enforcing court decisions, which in general is an
important element of the legal system of Ukraine. It
ensures the enforcement of court decisions and deci-
sions of other bodies (officials), which is a guarantee
of protection of the rights and interests of citizens
and legal entities (Aldyan & Negi, 2022). This in-
stitution has a number of general legal functions,
which include ensuring the enforcement of court de-
cisions, which exercises the right to judicial protec-
tion and a fair court decision; protecting the rights
and interests of citizens; establishing the regime of
legality and the rule of law; and encouraging indi-
viduals to comply with the provisions of legal acts
and obligations imposed on a person in accordance
with a specific court decision.

Enforcement proceedings in Ukraine are regulat-
ed by the Law of Ukraine “On Executive Proceed-
ings”®. Referring to the provisions of this regulatory
act, it is important to add that the activities of bail-
iffs are aimed not only at the enforcement of judicial
decisions, but also at the executive inscriptions of
notaries, certificates of the commission in resolving
labour disputes, decisions of the National Bank of
Ukraine that are recognized as enforceable, as well
as decisions of the ECHR. Another characteristic of
enforcement proceedings is that they are not unique
to one branch of law. Thus, this activity takes place
in commercial, administrative, criminal and civil
proceedings.

Enforcement proceedings are initiated under
certain conditions, the first of which is the debtor’s
refusal to voluntarily comply with a court decision
or a decision of other authorities, and the second is
the existence of an enforcement document, which is
issued at the request of either the claimant or the
prosecutor, or through the receipt of such a docu-
ment from the court. In this case, it is necessary to

! Law of Ukraine No. 1404-VIII “On Executive Proceedings”. (2016, June). Retrieved from https://zakon.rada.gov.ua/laws/show/1404-
19+#Text.

2 Law of Ukraine No. 1403-VIII “On Bodies and Persons Enforcing Enforcement of Court Decisions and Decisions of Other Bodies”.
(2016, June). Retrieved from https://zakon.rada.gov.ua/laws/show/en/1403-19#Text.

3 Draft Law of Ukraine No. 9363 “On Amendments to Certain Laws of Ukraine on Digitalization of Executive Proceedings”. (2023, June).
Retrieved from https://itd.rada.gov.ua/billlnfo/Bills/Card/42073.

4 Regulation of the European Parliament and of the Council No. 1215/2012 “On Jurisdiction and the Recognition and Enforcement
of Judgments in Civil and Commercial Matters”. (2012, December). Retrieved from https://eur-lex.europa.eu/legal-content/EN/
ALL/?uri = celex%3A32012R1215.

5 Law of Ukraine No. 1404-VIII “On Executive Proceedings”. (2016, June). Retrieved from https://zakon.rada.gov.ua/laws/show/1404-
19#Text.
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identify the authorized persons to perform actions to
enforce the debtor’s obligations in favour of the cred-
itor. Article 1 of the Law of Ukraine “On Executive
Proceedings™ clearly states that such activities are
entrusted to the state executive service, i.e., state en-
forcement officers, and in cases provided for by the
Law of Ukraine “On Bodies and Persons Enforcing En-
forcement of Court Decisions and Decisions of Other
Bodies™?, to private enforcement officers. Thus, it can
be stated that Ukraine has a mixed system of enforce-
ment proceedings, which is a public-private form.

It is advisable to dwell on a more detailed anal-
ysis of the issue of a private enforcement officer in
enforcement proceedings, as this is a fairly new in-
stitution that creates new challenges for legal regu-
lation and the system as a whole. In accordance with
the Law of Ukraine “On Bodies and Persons Enforc-
ing Enforcement of Court Decisions and Decisions of
Other Bodies™, a private enforcement officer may
be a person at least 25 years of age with a high-
er legal education, who speaks the state language,
has experience in the field of law and has passed
the relevant qualification examination. The training
of such a person is carried out by the Ministry of
Justice of Ukraine. Upon receipt of the relevant cer-
tificate, information about the private enforcement
officer is entered into the Unified Register of Private
Enforcement Officers, which allows him or her to ex-
ercise powers directly and legally. A special feature
is that the legislator defines a certain list of cases
that cannot be submitted to a private enforcement
officer for enforcement. These include, in particular,
cases related to decisions on deprivation of a child,
decisions in which the state or government officials
are the debtor, decisions of administrative courts,
the ECHR, decisions on eviction and accommoda-
tion of individuals, and decisions on confiscation of
property. Also, the activities of public and private
enforcement officers differ in the source of funding
for the enforcement process, since while the costs
of the public enforcement officer are covered by the
state budget, the costs of the private enforcement
officer are covered by the advance payment of the
creditor, as well as from the funds collected from the
debtor for the costs of the enforcement proceedings
(Cualain & Tawiah, 2023).

Instead, enforcement proceedings in the EU
are regulated by Regulation No. 1215/2012 of the
European Parliament and of the Council “On juris-

diction and the recognition and enforcement of judg-
ments in civil and commercial matters”*. This regu-
lation establishes general rules for the recognition
and enforcement of judgments between EU Member
States (Article 36). These general rules apply to all
judgments rendered by the courts of EU Member
States in civil and commercial matters. In order for a
judgement to be recognized and enforced in another
EU Member State, it must meet certain requirements.
One of the main requirements is that the judgement
must be rendered by a court having territorial juris-
diction over the case. Other requirements are that
the decision must be final, made in accordance with
the law of the issuing country, and not contradict the
rule of law (Wurmnest & Gomann, 2022).

In EU countries, enforcement proceedings have
a number of common features that are due to the
common legal framework. For example, in all EU
countries, enforcement proceedings are aimed at en-
forcing court decisions, as well as decisions of other
bodies with enforcement power. However, there are
also certain differences in the regulation of enforce-
ment proceedings in the EU countries. In some EU
countries, enforcement proceedings are carried out
exclusively by state authorities, while in other EU
countries, private enforcement officers are allowed
to participate. The main problems in the enforcement
process in the EU include the following: the enforce-
ment process is often lengthy and expensive, and
does not guarantee the enforcement of a court deci-
sion; the enforcement process is often non-transpar-
ent for the parties, which makes it difficult to under-
stand and control; the enforcement process is often
not accessible to all who need it.

To address this problem, various innovations are
being introduced in EU countries, such as automation
of the enforcement process, the use of digital technol-
ogies and alternative methods of enforcement. For
example, Germany has implemented an electronic
enforcement system that automates many of the en-
forcement procedures. France and Spain are actively
using digital technologies to increase the transparen-
cy of the enforcement process. Sweden and Denmark
have introduced alternative methods of enforcement,
such as negotiation and mediation (Nagy, 2022). It is
expected that further digital transformation and the
development of alternative methods of enforcement
will help to increase the efficiency and fairness of the
enforcement process in EU countries. Despite certain

! Law of Ukraine No. 1404-VIII “On Executive Proceedings”. (2016, June). Retrieved from https://zakon.rada.gov.ua/laws/show/1404-

19#Text.

2 Law of Ukraine No. 1403-VIII “On Bodies and Persons Enforcing Enforcement of Court Decisions and Decisions of Other Bodies”.
(2016, June). Retrieved from https://zakon.rada.gov.ua/laws/show/en/1403-19#Text.

3 Ibidem, 2016.

4 Regulation of the European Parliament and of the Council No. 1215/2012 “On Jurisdiction and the Recognition and Enforcement
of Judgments in Civil and Commercial Matters”. (2012, December). Retrieved from https://eur-lex.europa.eu/legal-content/EN/

ALL/?uri = celex%3A32012R1215.
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limitations on the range of cases that can be handled
by a private enforcement officer, it is worth noting
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that this institution has already shown some positive
results since its launch (Fig. 1).
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Figure 1. Results of the activities of private performers during 2021-2022
Source: Agency for the execution of decisions (2022) and eu -LISA (2023)

It should also be added that the total amount re-
covered in proceedings in 2021 in Ukraine is UAH 6.6
billion. At the same time, this amount is 3.2% of the
total amount of proceedings, and as for the perfor-
mance of state enforcement officers, they recovered
only 2.4% of the total amount of open proceedings,
which indicates that the efficiency of private enforce-
ment officers was higher, which is especially signif-
icant given that there are significantly fewer private
enforcement officers (276) than state enforcement
officers (4134) (Opendatabot, 2021; Agency for the
execution..., 2022). In general, the introduction of
private bailiffs should be considered a reform of the
entire enforcement system, but due to the circum-
stances caused by the full-scale invasion of the Rus-
sian Federation, this reform was suspended.

With the onset of the full-scale invasion, the ac-
tivities of private bailiffs were suspended for a while,
and therefore, debt collectors applied only to state
representatives of the enforcement service, which
led to a decrease in the number of enforcement pro-
ceedings received by private bailiffs by almost three
times compared to the number of enforcement pro-
ceedings. The actual amount recovered in enforce-
ment proceedings is also indicative, amounting to
UAH 3.0455 billion. However, even this amount is
30% of the total amount of opened proceedings, as
opposed to 70% of the total amount to be recovered
in proceedings opened by state enforcement officers
(Agency for the execution..., 2022).
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The legal challenges that need to be addressed
to effectively change the system of court decision
enforcement include several aspects: equalization of
rights between state and private bailiffs, creation of
either a separate body to cover and monitor the ac-
tivities of private bailiffs or a unit within the Ministry
of Justice (Temirova, 2022). Equalization of rights is
necessary, first, and foremost, to increase the effec-
tiveness of the enforcement of court decisions related
to the state and state bodies by providing access to
them not only to the state but also to private bail-
iffs, who are independent in their activities and have
greater motivation given their funding, which does
not depend on state budget expenditures. Also, the is-
sue of monitoring the activities of private bailiffs and
reporting the exact results of their activities remains
quite problematic, as there is no specialized body with
the appropriate authority to do so, which creates a sig-
nificant bias towards state bailiffs (Kononets, 2020).

One of the priority areas for the development of
the judicial system in Ukraine is the reform of the
system of enforcement of court decisions. The reform
aims to improve the efficiency and transparency of
the enforcement process and ensure that justice is
accessible to every citizen. The plan allows the re-
form to be implemented in stages. From 2016 to
2020, a mixed system of enforcement of court de-
cisions was introduced, which included private and
state bailiffs. In the second phase, which began in
2021, the enforcement process is being transformed
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into a digital one. The transformation involves the
introduction of electronic registers of enforcement
proceedings, automation of enforcement procedures
and the creation of the unified information and ana-
lytical system for enforcement proceedings.

The reform of the judgement enforcement sys-
tem is carried out in accordance with the following
legislation: Law of Ukraine “On Enforcement Pro-
ceedings”!, Law of Ukraine “On Bodies and Persons
Enforcing Enforcement of Court Decisions and Deci-
sions of Other Bodies” and Decree of the President
of Ukraine “On the Strategy for the Development
of the Justice System and Constitutional Justice for
2021-2023”%. The main provisions of the reform of
the court decision enforcement system are as follows:

= introduction of a mixed system of enforcement
of court decisions, which involves the participation
of both public and private enforcement officers;

= digital transformation of the enforcement pro-
cess, which involves the introduction of electronic
registers of enforcement proceedings, automation
of enforcement procedures, and the creation of the
unified information and analytical system of enforce-
ment proceedings;

= strengthening control over the enforcement of
court decisions, in particular through the introduc-
tion of an electronic monitoring system for enforce-
ment proceedings;

= ensuring access to justice for all citizens, in par-
ticular by introducing the procedure of an authorized
body representing the interests of persons who are
unable to protect their rights in enforcement pro-
ceedings on their own.

The full-scale invasion not only halted the pro-
cess of reforming the enforcement system, but also
significantly limited and modified the general and
usual activities of both public and private enforce-
ment officers. In other words, in general, it had a
direct impact on the element of the obligation to en-
force court decisions, as well as on the right of indi-
viduals to obtain a fair decision in a legal dispute. In
particular, for the period of martial law in Ukraine,
individuals who are debtors and whose funds have
been seized are allowed by the legislative changes to
use funds from their accounts, but the amount can-
not exceed two minimum wages per month. Legal

entities are also allowed to use the seized funds to
pay salaries, but the total amount cannot exceed five
minimum wages per month per employee. Another
important amendment is the prohibition on enforce-
ment actions in proceedings involving defence and
industrial enterprises, military units, military edu-
cational institutions, and units of the Armed Forces
of Ukraine*. This ensures that these enterprises are
supported during martial law, allowing them to focus
more on their direct responsibilities in the field of
defence provision (Prytyka et al., 2022).

The impact of martial law in Ukraine on the
execution of court proceedings is multifaceted and
includes both legislative changes and practical chal-
lenges. On the one hand, there have been amend-
ments® to the Law of Ukraine “On Enforcement
Proceedings”®, which include the transfer of enforce-
ment proceedings to other courts located outside the
martial law area and the exemption of private en-
forcement officers from liability for violation of the
deadlines for enforcement of decisions due to martial
law. These amendments are aimed at ensuring the
protection of citizens’ rights and facilitating the en-
forcement of court decisions during wartime.

On the other hand, there are practical challenges
associated with martial law, such as lower incomes,
which makes debt collection more difficult, restricted
access to information about debtors, and a reduced
level of security, which affects the work of private en-
forcement officers. These problems require additional
measures, including raising incomes, developing new
mechanisms for accessing information about debt-
ors, and ensuring the safety of private enforcement
officers (Zhukevich, 2022). In general, martial law
has significantly affected the enforcement of court
proceedings in Ukraine, creating new challenges and
requiring adaptation in both legislative and practi-
cal aspects. It is important that the measures taken
ensure the protection of the rights and interests of
citizens during this difficult period, and help to main-
tain the fairness and efficiency of the judicial system.

It is important to note that in the digital era, in-
novations are being used as an auxiliary tool for a
number of processes, including those regulated by
the state (Kuenzler, 2019). Technologies in the field
of enforcement proceedings should be linked to the

! Law of Ukraine No. 1404-VIII “On Executive Proceedings”. (2016, June). Retrieved from https://zakon.rada.gov.ua/laws/show/1404-

19#Text.

2 Law of Ukraine No. 1403-VIII “On Bodies and Persons Enforcing Enforcement of Court Decisions and Decisions of Other Bodies”.
(2016, June). Retrieved from https://zakon.rada.gov.ua/laws/show/en/1403-19#Text.

3 Decree of the President of Ukraine No. 231/2021 “On the Strategy for the Development of the Justice System and Constitutional Justice
for 2021-2023”. (2021, June). Retrieved from https://zakon.rada.gov.ua/laws/show/231/2021#Text.

4 Law of Ukraine No. 1404-VIII “On Executive Proceedings”. (2016, June). Retrieved from https://zakon.rada.gov.ua/laws/show/1404-
19#Text.

5 Law of Ukraine No. 2455-XI “On Amendments to Certain Laws of Ukraine Regarding the Activities of Private Enforcement Officers and
the Enforcement of Court Decisions and Decisions of Other Bodies (Officials) During the Period of Martial Law”. (2022, June). Retrieved
from https://zakon.rada.gov.ua/laws/show/2455-20#Text.

6 Law of Ukraine No. 1404-VIII “On Enforcement Proceedings”. (2016, June). Retrieved from https://zakon.rada.gov.ua/laws/show/1404-
19#Text.
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electronic seizure of debtor’s funds, but the system
is currently not fully operational, for example, pri-
vate bailiffs have access only to the exchange of in-
formation between the bank regarding the seizure
of funds or other property values; such information
is exchanged through the Automated System of En-
forcement Proceedings (Markovié-Bajalovi¢, 2020).
This process is not fully automated and is dependent
on human intervention, which in turn requires more
resources and time, which again does not solve the
issue of the efficiency of electronic arrest through
automatic debiting; another problem is the lack of
comprehensive connection of Ukrainian banks to this
system, which creates conditions for debtors to con-
tinue to ignore payment requests.

Concerning reforming the enforcement system in
Ukraine, it is worth paying attention to foreign expe-
rience, including the experience of the United States.
The peculiarity of enforcement proceedings in this
country is that the number of private enforcement
officers exceeds the number of state enforcement of-
ficers and deals with a larger number of cases, while
state enforcement officers are involved in the pro-
cess of enforcement of decisions in cases of increased
complexity (Norris, 2022). Another means of influ-
encing debtors is a reputational warning, which is a
notification by a credit reporting agency of the fact
of debt, which affects credit opportunities, a person’s
rating, and also plays a significant role when apply-
ing for a loan, obtaining a travel permit or employ-
ment (Stones, 2019). For example, Lithuania also
has a successful automated system of writing off and
seizure of funds, similar to the Ukrainian one, but
the difference is that, at the electronic request of the
executor, the system sends notifications to banks,
which automatically seize the debtor’s property; the
notification can apply not only to banking compa-
nies but also to other financial institutions (Prytyka
& Maliarchuk, 2022). Once the funds are seized and
the bailiff’s demands are met, all restrictions are au-
tomatically lifted. A decentralized system of enforce-
ment proceedings has also developed in France, i.e.
enforcement of decisions is provided by private in-
dividuals who, on the one hand, have the functions
of administering justice in the country, which gives
them a monopoly on certain actions and a wide range
of powers, and, on the other hand, are independent
in their activities (Luchtman, 2020).

Given this experience, it should be added that
it is now necessary to equalize the rights and obli-
gations between private and public bailiffs to en-
sure equality and decentralization of enforcement
processes; it is also important to ensure timely and
efficient enforcement of decisions by bailiffs under
martial law, in particular through the introduction

of wider technological capabilities, i.e. to automate
routine processes as much as possible, including sub-
mission of documents, requests, and the involvement
of artificial intelligence in enforcement processes.
Blockchain systems can be useful for creating trans-
parency in the area of automatic debiting of funds to
reduce corruption risks and fraud.

It is worth noting that some of these provisions
are contained in the Draft Law “On Amendments to
Certain Laws of Ukraine on Digitalization of Execu-
tive Proceedings”', among which the introduction of
the obligation for Ukrainian banks to connect to the
automated seizure system, and the automation of the
removal of a person’s data from the Unified Register
of Debtors after the claims of the executor are satis-
fied, in particular after the automatic debit of funds,
are among the important provisions. These provi-
sions demonstrate the real intention of the Ukrainian
authorities, firstly, to optimize enforcement process-
es, ensure their efficiency and timeliness, as well as
transparency, which is also necessary in the process
of European integration and harmonization of leg-
islation in line with European standards. However,
legislators should also pay special attention to decen-
tralization of enforcement, in particular by making
private enforcement officers equal in rights to state
enforcement officers, which will create the necessary
conditions for the development of private enforce-
ment proceedings, which are currently proving to be
more effective than state enforcement officers.

One of the most progressive examples of digital-
ization and automation in the field of court decision
enforcement is the experience of the United States
of America. The United States has implemented an
electronic court system that allows litigants to access
information on the status of cases, submit documents
and perform other procedural actions electronically
(Kryvosheina et al., 2022). Another example of suc-
cessful digitalization and automation in the field of
court decision enforcement is the experience of the
United Kingdom. The UK has implemented an elec-
tronic enforcement system that allows court decision
enforcers to obtain information about debtors and
their assets electronically (Ontanu, 2022).

m Discussion

In order to form a general vision and understanding
of the institution of enforcement proceedings, it is
worth analysing some works on the relevant topic.
For example, A. Patta (2023) investigated the corre-
lation between a sufficient level of competence of the
subjects of enforcement proceedings and the efficien-
cy of justice. The work identifies the main trends in
the development of European criminal and civil pro-
cedure in terms of digitalization. The author points

! Draft Law of Ukraine No. 9363 “On Amendments to Certain Laws of Ukraine on Digitalization of Executive Proceedings”. (2023, June).

Retrieved from https://itd.rada.gov.ua/billlnfo/Bills/Card/42073.
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out that both procedural and enforcement issues re-
quire an appropriate level of awareness and under-
standing of the specifics of the field, and it is precise-
ly because of this need that the researcher analyses
the EU-funded training project for court officials and
bailiffs; the project aims to train approximately 500
court officials and bailiffs through interactive and
practical legal training in civil and criminal law.

It is worth noting that the launch of a similar pro-
gramme in Ukraine will bring the process of Euro-
pean integration one step closer, and improving the
knowledge and skills of both private and public bail-
iffs will help guarantee the enforcement of judgments
and their binding nature. In particular, this project
will be important in the context of martial law in
Ukraine as another legal challenge for the bailiffs’
field, and the training will help to navigate the prop-
er rights and obligations, limitations and optimiza-
tion of the work of both private and public bailiffs
in view of the obstacles that have arisen due to the
full-scale invasion. It is important to understand that
such a curriculum should include several opportuni-
ties to get involved: remotely or physically. Thus, a
project can play an important role in the process of
improving the quality of justice.

Issues related to the role of private enforcement
officers in the process of ensuring the implementation
of legislative requirements and decisions of author-
ized bodies are outlined in the work of A.P. Komni-
nos (2021). The author argues that private enforce-
ment is important for the effective implementation
of the requirements of the EU Digital Markets Act
(DMA)'. Thus, victims of violations of the relevant
law will have a wider range of opportunities to ob-
tain appropriate compensation under a lawsuit filed
with the court, and this process will be faster and
more efficient due to the equal distribution of cas-
es between private and public enforcement officers.
The researcher also proposes to improve the sphere
of private enforcement, in particular by expanding
the scope of powers of bailiffs, which will optimize
and ensure a wider range of rights of persons inde-
pendent of the state, and reduce corruption risks.

The author’s findings partially coincide with
the results of this paper, in particular, with regard
to the need to expand the rights of private enforce-
ment officers. In Ukraine, the institute of private
enforcement is relatively new and is still under de-
velopment, but the activities of private enforcement
officers are considered to be more efficient and moti-
vated, as well as more effective than those of persons
authorized by the state. In view of this, the issue of

equating private and public bailiffs in rights is fair
and natural, and therefore needs to be addressed in
the process of further reforming the enforcement
system in general.

The shortcomings of the American system of
private enforcement are disclosed in the article by
D.L. Noll & L.P. Norris (2023). The authors argue
that the federal rules of enforcement in civil pro-
ceedings are not adapted to the modern times, in
particular, due to the complex form of opening en-
forcement proceedings. Thus, the article proposes to
reform this system in such a way as to reduce the
existing number of requirements that must be met
in order to initiate enforcement proceedings, since
they are too formalized and impede the efficient and
prompt operation of bailiffs. The state lacks clear
and up-to-date rules for their activities, which leads
to the conclusion that the sphere of private enforce-
ment of judgments of judicial and other authorities
both abroad and in Ukraine is underdeveloped and
requires significant improvements.

It is also worth paying attention to the Bul-
garian experience of introducing the legal profes-
sion of a private enforcement officer. As noted by
D. Yordanov (2021), private enforcement was intro-
duced in Bulgaria in 2005 as part of a broad judicial
reform aimed at making the judicial system more
efficient and effective, as well as reducing the bur-
den on public courts. Private bailiffs are responsible
for the enforcement of court decisions in civil cas-
es, such as the payment of debts or the vacating of
premises, and the delivery of legal documents. The
author argues that the introduction of this institu-
tion is also intended to increase the chances of debt
collectors to recover their money. The researcher
also draws attention to the problems faced by pri-
vate bailiffs, including a lack of awareness of private
enforcement among the public, as well as a lack of
sufficient regulation of the rights and obligations of
private bailiffs.

It is worth noting certain similarities between the
Bulgarian and Ukrainian experience of introducing
a new institution in the field of enforcement, which
manifests itself in the lack of precise regulation of the
main provisions relating to the relevant institution.
In general, the issues of introducing innovations in
this area also need to be developed, since most coun-
tries choose a more traditional and conservative ap-
proach to enforcement proceedings. However, in the
context of technological development of enforcement
proceedings, it is advisable to pay attention to the
experience of Bulgaria, where most debt collection

! Regulation (EU) of the European Parliament and of the Council No. 2022/1925 “On Contestable and Fair Markets in the Digital Sector
and Amending Directives (EU) No. 2019/1937 and (EU) No. 2020/1828 (Digital Markets Act)”. (2022, September). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?toc = 0J%3AL%3A2022%3A265%3ATOC&uri = uriserv%3A0J.L_.2022.265.

01.0001.01.ENG.
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cases are considered electronically, i.e., the need for
personal presence of the parties to the enforcement
proceedings is eliminated. Applications for enforce-
ment and seizure of funds are also submitted online
through the relevant service (Terziev et al., 2021).

It is worth paying attention to the article by
J. Malinauskaite (2020), which discusses the issue of
private enforcement in Central and Eastern Europe.
The author notes that most countries had little or no
experience with private enforcement before joining
the EU in 2004 and 2007. However, as a condition
of accession, the CEE countries had to implement the
EU directive on damages, which provides a common
set of rules for private actions for damages for in-
fringements of competition law. The author points
out that enforcement proceedings in this context play
an important role in the process of enforcement of
competition law, helping to ensure the effective im-
plementation of decisions made by the relevant au-
thorities within their binding powers.

It is worth noting that enforcement proceedings
are generally an effective tool for ensuring that a
court or other decision or order is understood to be
binding. It is the executive authorities that are the
main component of guaranteeing justice, the rule of
law and the restoration of violated rights and obliga-
tions of debt collectors. In the context of competition
issues, as pointed out by J. Malinauskaite (2020), the
executive service can ensure the collection of debts
and fines from enterprises and institutions that do
not comply with the regulations established by law.
However, it is worth noting that in some cases, the
use of the resources of the state enforcement service
alone may be insufficient or ineffective due to, for
example, low motivation of the executors; in this re-
gard, it is advisable to pay attention to independent
private executors who have both more resources and
more motivation in certain cases.

m Conclusions

The data provided by the author allowed for a deep-
er analysis and identification of important elements
of the institute of enforcement proceedings, its ef-
fectiveness and impact on the efficiency and bind-
ing nature of court decisions. The author identifies
the concept of enforcement proceedings and its main

= References

features, attributes, and principles in this area. The
author examines the special legal acts regulating
this institution and defining the principles of activi-
ty of persons authorized to enforce decisions of both
courts and other authorities. The author shows that
such persons may be both private and public bailiffs.

The introduction of private enforcement officers
has already brought positive results in terms of the
efficiency of recovery, but further improvements are
needed. The Russian aggression in Ukraine has had a
significant impact on the enforcement of court deci-
sions, leading to legislative changes and challenges
for the enforcement system. To further develop the
institution of private enforcement officers, it is nec-
essary to grant them equal rights with state enforce-
ment officers and introduce technological innova-
tions to automate the enforcement process. The draft
law on the digitalization of enforcement proceedings
contains important provisions in this regard. The ex-
perience of other countries, such as the United States
and China, shows the effectiveness of digital tech-
nologies in automating judicial and enforcement pro-
cedures, which may be useful for further reforms in
Ukraine. EU countries also face challenges in the area
of enforcement proceedings, and to address them,
they are introducing innovative approaches, such
as automation and alternative methods of enforce-
ment. Despite the progress made, it is important for
Ukraine to further improve its enforcement system,
especially in the context of the conflict, and to adopt
best practices from EU countries to increase the effi-
ciency and transparency of the process.

For further research on related topics, it is pro-
posed to investigate the following issues: the problem
of systematic non-enforcement of ECHR judgments:
ways to overcome it, automation of the bailiff’s ac-
tivities in the context of digitalization: opportunities
and prospects, comparative analysis of foreign expe-
rience in introducing the institute of a private bailiff,
mediation in the field of enforcement.
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» AHOTamis. AKTyaJIbHICTh JOCJIiXKEHHs 3yMOBJIEHAa HU3KOI0 3MiH fIK Ha CBITOBOMY, TaK i JiepKaBHOMY
PpiBHI, 10 6e3nocepeIHBO BILIMBAIOTh Ha IIpoliec peastisaillil mpas i cB060[ 0cib, BUHeCeHH: CIpaBeJInBOrO
pillleHHA Ta HOro BUKOHaHHA. Taki 3MiHU MOJIATAIOTh Y BBeJE€HHI BOEHHOI'O CTaHy Ha TepUTOpil YKpaiHy,
a Takox Hudposizallii HU3KU WPUANYHUX NPOIeciB. 3 OrJIAAY Ha Ije, MeTOI HayKOBO-AOCJigHOI pob6oTu
€ aHaJIi3 OCHOBHHUX IIpobJjieM y cdepi MpUMyCOBOrO0 BUKOHAHHA pillleHb, AKi MepemKo XalTh BUKOHAHHIO
Cy[OBUX pillleHb i 3a0e3nedeHHsA NMPUHLMIYy CIIPaBeJIMBOCTI I BEpXOBEHCTBa IIpaBa B YKpaiHi Ta CBiTi.
Y pobGoti Oys0 BUKOPHUCTAHO TaKi MeTOOU: iCTOPUYHMI, CTAaTUCTUYHUM, NOPiBHAJIBHUIN, (PopMasibHO-
JoriuHuii. Pe3ysibpTaTul OOCIigXEeHHA 3acBiguuiiu, 1[0 BUKOHaBUYe IPOBAaXeHHA B YKpaiHi peryJireTbcA
3MiIIaHOI0 CUCTEMOIO, SIKa OXOILJIIOE fAK JIeP)KaBHUX, TaK i IpUBAaTHUX BUKOHABLiB. J[oCJiqKeHHA BUCBITIIOE
Tou (akT, 1[0 noBHOMacmTabHe BTOPrHeHHsA Pocii B YkpalHy CyTTE€BO BIJIMHYJIO HA BUKOHAHHA CYOBUX
pimeHsb. Ile 3yMOBHJIO HEOOXiHiCTh BHECEHHS 3aKOHOAABUMX 3MiH i BUHUKHEHHS NMPaKTUYHUX BUKJIMKIB
JJIs CUCTEMU BMKOHABUOI'0 MpoBaJkeHH:A. JlocBif iHImuX kpaiH, 3okpeMa CIIIA ta KuTaw, AeMOHCTPYE, 10
BIPOBAXKeHHA I[UMPOBUX TEXHOJIOTIM AJIA aBTOMAaTH3alil CyJOBHX i BUKOHABYMX Npouenyp Moxe OyTH
edeKTUBHUM [JIs ToAasblIoro pe¢opMyBaHHS L€l cucTeMU B YKpaiHi. [lonpu neBHU porpec y peasisaril
pedopmu B YkpaiHi, 3aJumanTbcAa npobgemMu, MOB’sA3aHi 3 epeKTUBHICTIO Ta JOCTYIHICTI0O BUKOHABYOT'O
MpOBa/I’)KeHHsA, NepeAyciM B yMOBax BOEHHOTO cTaHy. JJiA iX NOAOJIaHHA [OLIJbHO BHUKOPUCTOBYBATH
Halkpamnumii ocBif kpaiH €Bponeiicbkoro Coio3y, 30kpeMa moAo Lu@poBisailili npoijecy, yrpoBagXeHHs:
aJIpTepHAaTUBHUX METO/iB i 3a0e3eueHHs piBHOCTI MiX IPUBAaTHUMU U Iep)kaBHUMU BUKOHABIAIMU, & TAKOX
CTBOPUTH IIPO30PY CUCTEMY KOHTPOJIIO. Pe3ysbTaTu HOCTiI)KeHHs pOOJIATh BHECOK Y JOKTPUHY iHCTUTYTY
BHUKOHABUYOT'O IpOBaJXeHHA i (popMyBaHHA e(QEeKTHBHOTO TEOPETUYHOTO MiATrPYHTA AJIs MpaKTUYHOI
peaJtizanii MeToAiB yIOCKOHaJIeHHA chepy MPHUMYCOBOIO BUKOHAHHSA pillleHb
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m Abstract. Resolving controversial issues related to the content of evaluative features in the context of
the judgments of the European Court of Human Rights is important for the development of legal science
and practice, since increased integration within Europe requires national governments and judicial systems
to pay increased attention to the practice of supranational bodies. The purpose of this study is to analyse
the judgments of the European Court of Human Rights, aimed at determining the content of the evaluative
features in the context of human rights. For this purpose, the author uses the methods of legal literature
analysis, comparative analysis of case law from different countries, synthesis, comparison, and modelling, as
well as logical and systematic approaches to the analysis of court decisions. The article establishes that the
assessment criteria are an important tool for determining human rights violations and require an objective
and proportionate approach. Attention is focused on the role of the European Court of Human Rights in
ensuring a balance between freedom of expression and the protection of human rights. The author identifies
the need to adapt concepts to digital environments and take into account new challenges. The author analyses
the process of determining the evaluative features and demonstrates its significance for establishing the scope
of human rights protection. The author identifies different approaches of the European Court of Justice to
determining the content of evaluative features in human rights judgments. The emphasis is placed on the
interpretation of such concepts as “adequacy”, “excessiveness” and “necessity” in the context of human rights
restrictions. The author identifies changes in the court's approach to these concepts over time and changes in
the social and political context. The study is important for an in-depth understanding of the interpretation of
human rights by the European Court of Human Rights, as well as for the formation of a unified methodology
for interpreting the evaluative features in the judgments of courts of different jurisdictions

m Keywords: court decisions; international law; national law; legal standards; protection of rights

= Introduction

In the context of the growing importance of legal pro-
tection of human rights in the international commu-
nity, the European Court of Human Rights (ECHR) is
a key body for the protection of human rights in Eu-
rope. However, one of the main and complex challeng-
es facing this court is to determine the content of the

evaluative elements in judgments concerning human
rights violations. Evaluative features are an impor-
tant tool for identifying violations of specific human
rights and ensuring their proper protection. Howev-
er, their definition and understanding can determine
the scope of protection for each right. The issue of
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defining these evaluative features is of great impor-
tance for striking a balance between freedom of ex-
pression and protection of individuals’ rights, as well
as for establishing consistent and transparent stand-
ards. The ECtHR’s approaches to determining the
evaluative features may reveal ways to ensure proper
protection of human rights, which is a relevant and
important topic for scientific research. An analysis
of the court’s judgments in this context can contrib-
ute to an understanding of the basic principles and
approaches to determining the evaluative features,
which has practical application for the legal communi-
ty and the human rights protection system as a whole.

It is necessary to consider additional aspects that
may affect the understanding of the binding nature
of the European Court’s judgments. For example,
it should be noted that there are certain exception-
al circumstances when states may have justified
grounds for refusing to comply with judgments. This
may include situations where the judgments of the
European Court contradict the basic principles of
the national constitutional legal order or where the
execution of judgments leads to serious national se-
curity or public interest. Such exceptional situations
may limit the binding effect of the Court’s judgments
(Pankratova & Lubenets, 2019).

Researcher U.Z. Koruts (2017) has determined
that in the Romano-Germanic legal system, which
includes most European countries, the judgments of
the European Court are usually considered a source
of law on a par with national legislation. This means
that the Court’s judgments are directly binding and
can be applied in national courts. On the other hand,
in Anglo-Saxon law systems, which are typical for
countries such as the United Kingdom and the United
States, the Court’s judgments may have precedential
value and influence the development of future law.

The authors A.Y. Badida & V.V. Lemak (2017)
found that in Muslim countries, where Islamic law
(sharia) has a significant influence on the legal sys-
tem, the perception of the European Court’s judg-
ments may differ. In such countries, there is a need
to take into account Islamic principles and traditions
when applying the Court’s judgments, especially if
they relate to religious aspects, family law or freedom
of religion. In turn, N. Vogiatzis (2022) examines how
the Court interprets the right to translation under Ar-
ticle 6(3)(e) of the Convention, which is one of the
rights of defence in criminal proceedings. The author
shows that there is actually a “cautious evolution”:
The Court has gradually — but also cautiously-devel-
oped standards and guarantees of this right, which
is a requirement of a fair trial (Vogiatzis, 2022).

S.K. Dudar (2019) focuses on specific aspects of
case law, such as the “reasonable time” for the consid-
eration of a case or the quality criteria of a law. This
allows considering the impact of the court on specific
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aspects of the legal system. S.M. Zadorozhna, (2019)
examines the impact of various aspects of interna-
tional law on the court’s activities. It provides an un-
derstanding of how external factors affect the process
of human rights interpretation. This study helps to
expand the understanding of the impact of external
factors, such as international law, on the work of the
ECtHR. It adds to a deeper understanding of the con-
text in which the court operates. The analysis of the
above studies confirms that the topic of determining
the content of evaluative features in the ECtHR judg-
ments is relevant and important.

The purpose of the article is to analyse the role of
the ECtHR in determining the evaluative features and
their impact on human rights.

The following methods of scientific research
were used in this article. The method of legal docu-
ment analysis was used to analyse certain provisions
of the European Convention on Human Rights. The
comparative-analytical method allowed the author to
use scientific sources which study the issues of deter-
mining the content of evaluation criteria and the role
of the European Court of Human Rights in the protec-
tion of human rights. The methods of interpretation
and synthesis were used to analyse the information
from the collected sources, interpret it and formu-
late conclusions. By summarizing the approaches
discussed in the scientific literature, the key conclu-
sions were formulated regarding the definition of the
content of the evaluation features in modern scientif-
ic discussions. At the same time, the use of analysis
and interpretation methods helped to establish links
between various aspects of the issue of determining
the content of evaluative features and the role of the
ECtHR in protecting human rights.

s The European Convention
on Human Rights in the ECHR

The issue of determining the content of evaluative
features in the judgments of the European Court of
Human Rights (ECHR) is very important in terms
of human rights protection and development of le-
gal standards. The issue reflects the complexity and
depth of the tasks faced by the court in ensuring jus-
tice and protecting fundamental freedoms and rights.
It is important to recognize that in today’s world, so-
ciety is constantly evolving, and with this evolution,
the concepts of what is just and worthy of protection
change. Such an understanding requires judges to an-
alyse in depth and take into account social changes
in their decisions. It is necessary to keep in mind the
balance between the interests and rights of the indi-
vidual and the interests of society as a whole. There
are cases when interference with the rights of one
individual may be justified from the point of view
of the general welfare. It is important to ensure pro-
portionality and to take into account that the fair
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balance may vary depending on the context. Dia-
logue between the Court and national courts should
be maintained. This helps to ensure uniformity in the
interpretation of the convention and a level of sta-
bility in law enforcement. However, it can also lead
to variations in judgments, as different courts may
assess the circumstances of a case differently.

In general, these issues show that the work of
the European Court of Human Rights requires great
sensitivity, analysis, and a desire to ensure fair pro-
tection of human rights and freedoms in a constantly
changing environment. This is a complex task that
requires the involvement of various branches of gov-
ernment, legal experts and the public to achieve an
optimal balance between the interests and protec-
tion of human rights. The European Court of Human
Rights is the judicial body responsible for hearing
cases of violations of human rights and fundamental
freedoms under the European Convention on Human
Rights. This court is of great importance for the pro-
tection of human rights in the member states of the
Council of Europe.

With regard to the issue of determining the con-
tent of evaluative features in the ECtHR judgments,
it is worth considering some general principles and
approaches applied by the Court:

1. Principles of universality and development of
human rights. The European Court recognizes that
the content of human rights may evolve over time. It
emphasizes the need to interpret human rights in the
light of modern realities and social changes.

2. Application of interpretation in the spirit of
the Convention. The Court tries to find solutions that
are in line with the general spirit and objectives of
the European Convention on Human Rights. It pro-
ceeds from the assumption that human rights should
be interpreted in such a way that their protection is
as effective as possible.

3. The principle of proportionality. The ECtHR
adheres to the principle of proportionality when
assessing interference with human rights. It analyses
whether the interference was necessary and appro-
priate in a democratic society.

4. The right to broad access to the courts. The
Court emphasizes the importance of ensuring that
human rights violations can be challenged. This in-
cludes the ability of citizens to go to court and re-
ceive adequate compensation.

5. Judicial precedent. The judgements of the Eu-
ropean Court of Human Rights set precedents that
may influence the further consideration of similar
cases. The Court tries to ensure unity in the inter-
pretation of the Convention and to provide a certain
degree of stability in law enforcement.
|

6. Dialogue with national courts. The ECtHR
maintains cooperation with national courts and rec-
ognizes that they play an important role in the pro-
tection of human rights at the domestic level.

To summarize, the European Court of Human
Rights decides cases based on the above-mentioned
principles and those laid down in the European Con-
vention on Human Rights. The court’s judgments
often become important legal precedents that influ-
ence the protection of human rights in the Council
of Europe member states (Tarasenko et al., 2023). It
is recognized that international organizations are a
form of cooperation between states that combines re-
spect for their sovereignty with restrictions on their
independence in some areas of their domestic policy
(Grigorenko, 2019).

The annual growth in the volume of social rela-
tions regulated by both domestic and international
legal norms increases the importance of adapting na-
tional institutions of individual states to the require-
ments of international law. At the same time, the role
of international bodies and political mechanisms is
increasing, as states become interdependent, there
is a need to improve the efficiency of governance
within international relations and the development
of European regional and sub-regional integration.
All of this requires the regulation of behaviour, co-
ordination of actions and interests, establishment of
a hierarchy between national and international bod-
ies and institutions, definition of their competence
and development of a mechanism for distinguishing
between national and integrated law. Furthermore,
the uniqueness and independence of national legal
systems, which determines state sovereignty, re-
quires the integration and unification of national
legal norms based on a thorough study of national
legal practice and international experience (Antonia-
zzi, 2019). This is the reason why in some countries,
generally accepted international legal norms are not
part of national law and do not have greater legal
force than the constitution. However, there are coun-
tries, such as the Netherlands, where the Convention
is given higher legal force than national laws, includ-
ing the Constitution (Dmitrieva, 2020).

Analysis of an international legal instrument in-
volves identifying its provisions. These provisions
can be expressed as declarations, recommendations,
principles, or binding generally recognized principles
and norms. In the case of decisions in a particular
case, the issue of compliance with the principles and
norms of international law becomes important. The
principles and norms of international law, when con-
sistent with national law, retain their international
legal specificity. They are incorporated into the legal

! Convention on the Protection of Human Rights and Fundamental Freedoms (with Protocols) (European Convention on Human Rights).
(1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004#Text.
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system on the basis of the general principles inherent
in this system, and are consistent with the nation-
al constitution and constitutional norms. All of the
above also applies to the Convention!. There are in-
ternational institutions that make decisions based on
international law, which creates precedents and au-
thoritative interpretations of international law. De-
spite this, questions arise about the binding nature of
these precedents and interpretative acts for national
legislation, their place, and incorporation into the le-
gal system (Zavhorodniy, 2020; Jafarov et al., 2022).

The legal effect of a judgment of the European
Court, in accordance with the principles of public
international law, is directed primarily at the state
party to the Convention. The Convention itself is not
intended to directly interfere with the national legal
system and is neutral with respect to national legal
systems. The Convention does not provide for inter-
nal mechanisms to ensure its legal force — this is the
task of the States Parties, which must establish in-
ternal procedures to ensure its implementation. The
principles and norms of the Convention cannot be ef-
fectively implemented without external support. The
mechanisms for integrating the Convention’s provi-
sions into national legal systems may vary. Conflicts
between the provisions of the Convention and nation-
al law are theoretically possible. The problem lies in
the restriction of states in granting additional rights
that are not provided for in the Convention, especial-
ly in those areas where the rights of different parties
will collide in such a way that the expansion of the
rights of one party will necessarily lead to the restric-
tion of the rights of the other (Zadorozhna, 2019).

In all legal systems where the national constitu-
tion takes precedence over international law, inter-
national law has a lower status. From the standpoint
of international law, national courts that give pri-
ority to the national constitution in a conflict with
the provisions of an international agreement violate
international law. In the case of a conflict between
the provisions of the Convention and the national
constitution, international law requires that the con-
stitution comply with the Convention. Otherwise,
there is a conflict between the two legal systems for
which there is no clear solution (Zadorozhna, 2019).
The decisions of the European Court are subsidiary
in nature, so its interaction with the highest judicial
bodies of European states cannot be viewed as a uni-
lateral process. The problem of implementing the
judgments of the European Court into the practice of
national courts remains a subject of debate. Accord-
ing to some foreign scholars, the current understand-
ing of the “implementation of the European Court’s

judgments” is based on the fact that its judgments are
not only advisory in nature, but also have the form of
“soft law” (Karavatsyka, 2019b).

It is worth noting that the judgments of the Eu-
ropean Court are placed on a par with the Conven-
tion. The legal implications of such qualification of
the European Court’s judgments are not defined. The
assertion that the judgments of the European Court
are a source of law without any restrictions and clar-
ifications is not sufficiently substantiated, although
the Court interprets the provisions on human rights
and freedoms enshrined in the Convention and is the
judicial body that establishes the facts of violations
by the respondent states. It is noted that the problem
can be solved only by amending the Convention or
its interpretation, which would oblige member states
to introduce procedures for the implementation of
the European Court’s judgments in case of viola-
tions of the Convention by the state or its bodies,
including the courts (Karavatsyka, 2019a). It is also
generally accepted that the principles and norms of
international law have legal force only when they
are implemented (legitimized in some form) in na-
tional law. Thus, the legal force of the principles and
norms of international law depends, in particular,
on the legal force of the act that officially recognizes
their binding nature.

The importance and role of the European Court’s
cas e law is determined by the status of the Conven-
tion. According to Article 32 of the Convention?, the
European Court has the right to decide on the in-
terpretation and application of the provisions of the
Convention and its Protocols. If a violation is estab-
lished, the relevant acts must be cancelled or offi-
cially promulgated in accordance with the decision
of the European Court. The situation that existed be-
fore the acknowledged violation of the Convention
should, if possible, be restored, and the ongoing vio-
lation should be stopped (Koruts, 2017).

In a Romano-Germanic legal system, the European
Court’s reasoning should have the same weight as the
law. In the Anglo-Saxon system, they should be con-
sidered alongside the precedents of the highest force,
and in systems where doctrine is the main source of
law, they should be equated with doctrine. As nation-
al legal systems are subject to internationalization,
the judgments of the European Court should take
precedence. In the current context, it is premature to
consider the judgments of the European Court as part
of national law; the formula “part of the legal sys-
tem” is more appropriate (Horobets & Leleka, 2023).
At the same time, the specifications of national and
international legal systems are preserved. Instead,

! Convention on the Protection of Human Rights and Fundamental Freedoms (with Protocols) (European Convention on Human Rights).
(1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004#Text.

2 Ibidem, 1950.
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the emphasis is on finding the optimal interaction
between them within the national legal regulation
mechanism. The legitimacy of the European Court’s
judgments in the national legal system depends on
the bodies that conclude and ratify the relevant trea-
ty. In countries where the judiciary operates inde-
pendently of the executive and legislative branch-
es, the effect of the European Court’s judgments is
determined by the judiciary (Garasimiv, 2017).

According to the Convention!, the activities of
the European Court are a subsidiary mechanism for
the protection of human rights and freedoms, and the
main responsibility for guaranteeing them lies with
national governments. States parties have an obliga-
tion to ensure the rights and freedoms enshrined in
the Convention to everyone within their jurisdiction.
In this regard, States have wide discretion to choose
the means and ways of implementing and protect-
ing the rights set out in the Convention, taking into
account their particular circumstances, such as their
historical, economic, political and cultural context.
In making this choice, states cannot ignore the re-
quirements of the Convention and the judgments of
the European Court.

= The process of determining evaluative
features in the practice of the ECtHR

The European Court of Human Rights is one of the
most influential and prestigious international legal
institutions specializing in the protection of human
rights in Europe. Founded on the European Conven-
tion on Human Rights, the ECtHR has an important
task of ensuring that the rights and freedoms en-
shrined in the Convention are respected. One of the
main objectives of the European Court of Human
Rights is to resolve complaints filed by individuals
from Council of Europe member states regarding al-
leged violations of their rights. This includes cases
related to violations of freedom of expression, the
right to private and family life, the right to a fair
trial, freedom of thought, conscience and religion,
and many other rights guaranteed by the Convention.
In addition to hearing specific cases, the ECtHR sets
standards and interprets the norms contained in the
European Convention on Human Rights. These stand-
ards influence the national justice systems of member
states and provide guidance to courts and authorities
in the application and interpretation of human rights
at the national level (Denysova et al., 2022).

The judgments of the European Court of Human
Rights have an impact on the development of legal
standards in Europe. They are taken into account as
precedents in further proceedings before the ECtHR,
as well as in the national courts of member states

(Bilius et al., 2021). This contributes to a unified and
progressive interpretation and application of human
rights in the region. The ECtHR also plays an impor-
tant role in enhancing dialogue and cooperation be-
tween Council of Europe member states. The Court’s
judgments are a mechanism that promotes mutual re-
spect for human rights and reforms in national justice
systems to improve the protection of human rights.
However, it is important to note that the ECtHR has
limited powers. It cannot amend the European Con-
vention on Human Rights itself, but it can interpret and
apply its provisions. Final judgments of the European
Court of Human Rights can be appealed only to the
Supreme Court of Europe (Dudar, 2019). Overall, the
European Court of Human Rights plays an indispen-
sable role in ensuring the protection of human rights
in Europe. Its influence helps to maintain a high lev-
el of human rights protection and contributes to the
development of a just and humanitarian society. The
problem of determining the content of the evaluative
features is one of the challenges faced by the ECtHR.

Evaluative indicators are an important tool for
determining whether specific human rights have been
violated in a given situation. They help to assess the
information, circumstances and other factors related
to the case and establish the degree of violation of
rights. The court must distinguish when a statement
is of an evaluative nature. Evaluative statements in-
volve conclusions, judgements, or assessments of a
particular situation or behaviour. This can be impor-
tant for determining the scope of protection afforded
to a particular human right (Zavhorodniy, 2016).

In the process of determining the evaluative fea-
tures, the Court pays attention to several factors. First-
ly, the form of the statement plays an important role.
Evaluative statements are often subjective in nature
and express the author’s view or opinion, as empha-
sized by V. Kosovych & T. Pashuk (2022). In addition,
the context in which the statement is used matters. De-
termining whether a statement is evaluative requires
an understanding of the purpose, intentions, and
circumstances in which the statement was made. To
establish the evaluative nature of a statement, the
Court also looks at the perception of the audience. If
a statement is considered a generally accepted way
of expressing an opinion or is a known fact, it may
be considered a statement rather than an opinion.
But if the statement contains a subjective judgement
or conclusion, it will be considered an opinion. De-
termining the content of an opinion is important for
determining the scope of protection afforded to a
particular human right. This may affect decisions on
the liability of parties, the application of restrictions
on freedom of expression or the protection of the

! Convention on the Protection of Human Rights and Fundamental Freedoms (with Protocols) (European Convention on Human Rights).
(1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004#Text.
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interests of persons who may be subjected to an opin-
ion (Karaman & Kozina 2015). This problem is only
exacerbated by the metaphorical wording of some arti-
cles of the Convention (Slosser, 2019; Borzovic, 2022).

The problem of defining evaluative features is
complex due to their subjective nature and potential
differences in interpretation. This can be a source of
disputes and misunderstandings in cases. However,
by analysing the context, intentions and other fac-
tors, the Court tries to find a rational and objective
solution to these issues. A comprehensive study and
analysis of the definition of the content of evaluative
features will contribute to the development of legal
practice and ensure a more accurate and transparent
interpretation of human rights. This is an important
aspect in protecting human rights and ensuring fair-
ness in court decisions.

The process of determining the content of evalu-
ative features requires careful analysis of factors such
as the linguistic context, the author’s intentions, audi-
ence perception and relevant legal standards. This is a
difficult task, as the assessment can be subjective and
dependent on individual beliefs and cultural character-
istics. The decisions of the European Court of Human
Rights on the definition of the content of evaluative
features are of great importance for the development
of legal standards and the protection of human rights.
They influence the national justice systems of mem-
ber states and set precedents that are used in future
cases. This contributes to stability, uniformity of in-
terpretation and protection of human rights in Eu-
rope. With the growth of technological development
and social challenges, the issues of determining the
content of evaluative features are becoming particu-
larly relevant. The ECtHR must take these challenges
into account to ensure adequate protection of human
rights in a changing world and to promote the devel-
opment of a just and equal society (Manukyan, 2019).

Continuing the study of the issue of defining the
content of evaluative features, it is important to note
that this raises the need to strike a balance between
freedom of expression and protection of the interests
and dignity of persons who may be subject to eval-
uation (Fuley, 2015). On the one hand, freedom of
expression is one of the core values of a democratic
society and should be protected. This includes the
right of citizens to express their opinions, ideas, crit-
icisms, and assessments of various aspects of public
life. Protecting freedom of expression contributes to
the disclosure of truth, debate, and the progress of
society. On the other hand, it is necessary to ensure
that individuals are protected from unfair, offensive
or harmful statements that may violate their dignity,
cause harm or promote discrimination. Such state-
ments can affect a person’s psychological state, in-
dividual and group identity, reputation and social
integration (Tsyukalo, 2014).
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Striking this balance requires an objective and
proportionate approach to defining the evaluative
characteristics. Legislation and jurisprudence should
take into account the specific circumstances of the
case, the context of the statement, its purpose, the
intention of the author, as well as the possible con-
sequences for the persons who may be subjected
to evaluation. When considering cases, the ECtHR
should be open to different approaches and opinions,
adhering to the principle of proportionality and the
need for restrictions on freedom of expression when
justified in order to protect the rights of others or
public order (Slobodianyk, 2023). One of the chal-
lenges is adapting concepts and standards that have
evolved in the context of traditional media to mod-
ern digital environments. The growing importance
of social media and online platforms as a source of
information raises the question of their responsibili-
ty to control the evaluative statements disseminated
through them (Sydorenko, 2015). In the future, the
ECtHR should continue to analyse new challenges
and trends related to the definition of the content
of evaluative features, in particular in the field of
digital media. A proper balance between freedom of
expression and protection of human rights is the ba-
sis for the sustainable development of a democratic
society in Europe.

Therefore, an analysis of the context and other
factors helps to find rational solutions to the defini-
tion of evaluative features. The role of the European
Court of Human Rights in this process is important,
as its judgements influence the development of stand-
ards and the protection of human rights in Europe.

= Problems of evaluative features
in scientific literature

In the study on determining the content of evaluative
features in the judgments of the European Court of
Human Rights, several aspects have been identified
which mark the similarities and differences between
this work and the studies of other authors. Many
studies, including those by K.P. Gromovenko (2016),
M.M. Dmitrieva (2020), U.Z. Koruts (2017), follow
a common direction, which focuses on the role of
judgments of the European Court of Human Rights
(ECHR) in influencing national legislation and case
law. This approach clearly demonstrates the im-
portance of determining the content of evaluative
features in court decisions to ensure compliance
of national norms with international standards,
which is also emphasized by V.I. Tsyukalo (2014),
M. Kravchuk (2018).

T. Sever (2018), T. Altwicker (2018) and T.M. Slo-
bodianyk (2023) consider how the ECtHR judgments
influence the formation and improvement of nation-
al laws and legal practice. They emphasize that the
court’s judgments can influence the development
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of new regulations or the revision of existing ones,
directing national legislation to ensure the protection
of human rights in accordance with international
standards. This approach emphasizes that the con-
tent of the evaluative features in the ECtHR judg-
ments is not only an academic aspect, but has direct
implications for legal practice and legislative activity
in the Council of Europe member states. These stud-
ies remind us that judgments in this context function
as a mechanism that not only establishes norms, but
also influences the formation of legal culture and the
legal environment.

D. Voorhoof et al. (2016) focuses on the role of
the European Court of Justice in the protection of
freedom of speech in Europe. The author analyses
the principles and criteria that guide the Court in de-
termining the limits of this important legal freedom.
The author examines the role of the European Court
of Justice in protecting freedom of speech, which
is one of the key legal guarantees in the European
context. The researcher analyses the principles and
criteria used by the Court to determine the limits
of freedom of expression. This analysis may include
legal standards, case law and approaches to dispute
resolution. The author also points out that the Court
takes into account the context and circumstances of
each case. This indicates the importance of an indi-
vidual approach to the consideration of cases and
determining the scope of freedom of speech in each
case. Thus, the importance of flexibility and adher-
ence to an individual approach to the consideration
of cases in the context of this right is emphasized
(Voorhoof et al., 2016).

Studies by authors such as A.Y. Badida & V.V. Le-
mak (2017), A.O. Grigorenko (2019) aim to consid-
er the state’s obligations to protect human rights.
This focus of research emphasizes the urgency of
the problem of national and international require-
ments for the state to ensure an adequate level of
protection of citizens’ rights and fulfilment of its
obligations. The researchers analyse how state bod-
ies are accountable to national and international hu-
man rights norms and standards. O.A. Pidoprigora
& E.O. Kharitonov (2022) and G. Yurovska (2021)
examine whether adequate guarantees are provided
to citizens at the state level, and whether the obli-
gations stipulated by laws and international agree-
ments are fulfilled. This approach helps to highlight
the importance of the state’s role as a guarantor of
human rights. It emphasizes that the protection of
human rights is not only the task of the court, but
also the task of the state, which is obliged to ensure
these rights at the national level. This approach also
reveals the relationship between international norms
and domestic legislation, and emphasizes the need
for state authorities to fulfil their obligations to citi-
zens and the international community.
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In the study by K.P. Gromovenko (2016) found
that the legal system of each particular state plays a
major role in the perception of the European Court’s
judgments. Different legal systems, such as Roma-
no-Germanic or Anglo-Saxon, have different ap-
proaches to the interpretation and adoption of exter-
nal decisions. For example, in the Romano-Germanic
legal system, the judgments of the European Court
may be considered alongside the law, while in the
Anglo-Saxon system they may have the value of a
precedent of the highest force. It is also worth taking
into account the peculiarities of perception of the Eu-
ropean Court’s judgments as a source of law in Mus-
lim countries, where special cultural and religious
perspectives on human rights may arise.

S.B. Karavatsyka (2019) emphasizes the impor-
tance of the court’s interpretive activity as an impor-
tant aspect of determining the content of evaluative
features in judgements. This approach reflects the im-
portance of interpreting and specifying various con-
cepts, especially those with elements of subjectivity,
to ensure an adequate level of human rights protec-
tion. The author emphasizes that evaluative features
such as “appropriate”, “reasonable”, “relevant”, etc.
may contain different subjective connotations de-
pending on the context and circumstances. This can
lead to different interpretations and understandings.
Therefore, the court’s interpretive work becomes a
key point in order to avoid misunderstandings and
ensure that the content of these evaluative features
is in line with international standards and ensures
proper protection of human rights. The analysis of
this paper emphasizes that the interpretive work of
the court requires judges not only to understand the
text, but also to take into account the context, goals,
and values underlying a particular decision. This
helps to ensure that the court’s decisions are consist-
ent with international standards and that their deci-
sions truly comply with the spirit and letter of human
rights. In conclusion, this paper emphasizes the role
of the court’s interpretive activity as an important
element in determining the content of evaluative
features in the judgments of the European Court of
Human Rights.

= Conclusions

The study of the issue of defining the content of eval-
uative indicators provides an in-depth insight into
the complexity of this issue and its significance in
the context of human rights guarantees. Evaluative
features are a key means of establishing violations
of rights and ensuring an appropriate level of pro-
tection. The analysis has shown that the European
Court of Human Rights (ECtHR) uses an objective
and proportionate approach to determine the eval-
uative features in its judgments. The Court skilfully
distinguishes between factual statements and value
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judgements by analysing in detail the context, form
of the statement and the perception of the audience.
This approach helps to establish the limits of protec-
tion of rights and strike a balance between freedom
of expression and protection of the interests of indi-
viduals. This strategy allows the court to determine
when a particular statement is in the nature of an
opinion or is actually a verifiable fact. Such a divi-
sion helps to reduce the risk of undue restrictions
on freedom of expression and avoid excessive inter-
ference with the rights of individuals. The analysis
of the context and the perception of the audience
emphasizes that the determination of the evaluative
features must be reasonable and objective, in par-
ticular, taking into account the diversity of public
perceptions and interpretations. This approach of
the ECtHR reflects the court’s efforts to maintain a
balance between freedom of expression and protec-
tion of the interests of individuals and society. This
demonstrates that the ECtHR is an understanding
and responsible body that makes every effort to en-
sure that human rights are preserved and that their
interpretation is in line with modern realities.
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PiLueHHa €BponencbKoro cyay 3 npaB NI0AUHU
Ta NMUTAaHHSA BU3HAYEHHS 3MiCTYy OLiHHMX O3HaK

PomMaH lO)xxeka
AcmipaHT
JlHinponeTpoBChKUII JlepKaBHUI YHiBepCUTET BHYTPIlIHIX CIIpaB
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m AHoTanis. BupimeHHsA CHipHUX NUTaHb, MOB’A3aHUX 31 3MICTOM OI[iHHUX O3HAK, Y KOHTEKCTi pillleHb
€BpOMEeNiCbKOro Cyay 3 paB JIIOJAVUHU Ma€ BaXJIMBe 3HAUYeHH:A J1A PO3BUTKY I0PHUANYHOL HAYKHU Ta IPaKTHUKU,
aJKe IOCUJIEHHs iHTerpalil B Mexxax €BpoNU BUMarae BiJl HallioHaJIbHUX YPAMAiB i CyIOBUX CHCTEM IIOCUJIEHOT
yBaru OO0 NpaKTUKU HaJHALiOHAJIbHUX oOpraHiB. MeTa LbOro JOCTiIXKeHHA — 3OIMCHUTU aHaji3 pilleHb
€BpOMENCbKOro cyay 3 Mpas JIIOAWHY, CIIPAMOBAHNU Ha BU3HAUYEeHHS 3MiCTy OI[iHHUX O3HAK y KOHTEKCTi IIpaB
JI0AVHU. JIJ1A [[bOT0 BUKOPHCTAHO METOAU aHali3y I0pHUANYHOI JiTepaTypy, OPiBHAJIBHOTO aHaJIi3y CyqOBOl
MPAaKTUKU Pi3HUX KpalH, CUHTe3y, NOPiBHAHHA, MOJEJIIOBAaHH:A, a TAKOX JIOTIYHUI Ta CUCTEMHUU MiAXOAU 10
aHaJIi3y CyJOBHUX pillleHb. ¥ CTaTTi 3’ACOBaHO, 1I0 OL[iHHi 03HAKU € BaXXJINBUM iHCTPYMEHTOM [JI1 BU3HAUEeHHA
MopyIlieHb NpaB JIIOAUHUA 1 MOTpeOylTh OO0’€KTMBHOI'O Ta IPOMOPLIMHOIO MiAXOAY. YBary 30CepekeHO
Ha poJii €EBpPOMENCchKOro CyAy 3 IMpaB JIIOAUHU B 3a0e3neveHHi OajlaHCy MiX CBOOOJOI0 BHCJIOBJIIOBAaHHSA Ta
3axXUCTOM MpaB ocib. Bu3HaueHO HeOOXiHICTh amamTallii HOHATh [0 HUMPOBUX CepelOBUIN i BpaXyBaHHA
HOBHUX BHKJIMKiB. [IpoaHasi3oBaHO NpolieCc BU3HAUYEHHA OL[iHHUX O3HAK, 3aCBiA4eHO MOro 3HauyyL[iCTh [JIA
BCTaHOBJIEHH:A 00CATY 3aXUCTy IIpaB JIIOAWHU. BuABIeHO pi3Hi nmigxoau €BponernchKoro cyay A0 BU3HAYEHH:
3MICTY OLIiHHUX O3HaK y pillleHHAX 3 MUTaHb NIpaB JIOAWHU. AKIIEHTOBAHO Ha TJIyMaueHHi TaKUX MOHATH, AK
«aJeKBaTHICTb», «<HAAMipHICTh» i «<HEOOXiAHICTh» ¥ KOHTEKCTi 0OMeXeHb MpaB JIIOAUHU. BCTaHOBJIEHO 3MiHU B
nmigxoAax CyAy A0 IIUX MOHATH 3 IIJIMHOM Yacy Ta 3MiHOI0 COLliaJIbHOTO 1 IOJIiTUYHOTO KOHTEKCTY. JloCIiA)KeHHA
Ma€ BaXJIMBe 3HAUeHHA JJIA NOrJIN0JIeHOro po3yMiHHA TJIyMaudeHHsA NpaB JIIOJUHNA C€BPOIENChKUM CYZOM 3
MpaB JIIOAWHY, a TaKOX JJ11 GOpMyBaHHA €QUHOI METOA0JIOTII TJlyMadyeHHs OLiHHUX O3HaK y pillleHHAX CyaiB
Pi3HUX IOPUCAUKIIN

m KutiouoBi citoBa: cynoBi pilieHHs; MikHapo/JHe MMPpaBo; Hal[ioHAJIbHe TIPaBo; IOPUANYHI CTaHAAPTH; 3aXUCT
npas
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m Abstract. The development of digital technologies in the modern world led to an increase in interference
in the private life of a person and the number of human rights violations related to private life. Ukrainian
legislation on personal data protection does not meet the latest trends and standards of the European Union
(EU) in this area and needs to be updated. The article is intended to analyse the development of the institute
of personal data protection in the world to identify ways to adapt the national legislation of Ukraine to the
current personal data protection standards of the EU. To carry out the research, the following scientific
methods were used: inductive, deductive, dialectical, analysis and synthesis, comparative legal, historical
legal. According to the results of the research, the personal data protection institute has gone through a
significant path of development from individual notions and concepts to a structured set of standards and
tools legally established at the EU level. A characteristic feature of this development is the adoption of new
legal acts on personal data protection, as well as increasingly strict and comprehensive regulation of issues
related to personal data processing. Ukrainian personal data protection legislation, although historically
improved in line with European standards, as of 2023 is based on the outdated Directive 95/46/EC, which
has already been rejected by the EU. Compared to the legal systems of neighbouring countries such as
Poland, Bulgaria and Romania, Ukrainian personal data protection legislation is not only inferior, but also
significantly lags behind in terms of detail, definition of key terms and principles. The results of the research
can be used in law-making work, in particular, when drafting a new bill of the basic data protection law and
for further research on ways to improve Ukrainian laws and laws of other candidates for membership in the
European Union on personal data protection

m Keywords: human rights; privacy; personal and family life; personal data processing; General Data Protection
Regulation

= Introduction

During the 20" and 21* centuries, information tech-
nologies, digital and electronic communication tools
are rapidly developing in the world. Activities in-
volving operations with personal data are performed
every day. The development of digital technologies,
collection of personal data by programs and websites
on an ongoing basis create new challenges to privacy.
As the relations in the field of personal data become

more and more complicated, the scope of personal
data processing is constantly expanding. The number
of security breaches, including personal data breach-
es, is on the rise and keeps increasing as technologies
continue to develop. One such example is a cyberat-
tack using Petya.A virus on a number of public and
private institutions and organizations of Ukraine, car-
ried out on July 27, 2017 (Bezugliy, 2018). Another,
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more recent example is a leak of personal data from
over 533 million Facebook accounts in April 2021
that led to the imposition of a fine of 265 million
EUR on Meta (Roth, 2022). These circumstances cre-
ate additional risks for human rights and require the
governments to take action to implement new legal
measures to secure privacy and protect personal data.

Problems of the development of the personal data
protection institute were studied by a number of sci-
entists. O.V. Hron & A.K. Pogorelenko (2018) identi-
fied certain problems in the personal data protection
area and outlined main directions to enhance Ukrain-
ian legislation on personal data protection. The need
to enhance personal data protection is particularly
relevant because of the advancement of digital and
telecommunication systems, which makes it neces-
sary to regulate the accessibility of personal data by
establishing specific, meaningful requirements in the
legislation (Nazimko et al., 2022).

The study of the process of formation of priva-
cy and its place among other basic human rights is
necessary to highlight the process of formation of
the institute of personal data protection. The place
of the right to privacy in the system of human rights
generations is studied by R.B. Saglam et al. (2022)
and S. Bulavina & T. Davydova (2018), who attrib-
ute this right to the third generation of global human
rights. T. Popovych & A. Shavarin (2019) view the
right of the individual to protect his personal data
as a right of the fourth generation of human rights.
T. Popovych (2021) in the context of this generation
considers theoretical and legal issues of personal data
protection on the Internet.

When studying the establishment and develop-
ment of the personal data protection institute, it is
important to refer to the General Data Protection
Regulation (hereinafter — the Regulation)!, which is
currently the main legal act of the EU regulating per-
sonal data processing. S.R. Asiryan & K.A. Aleksan-
yan (2021) examines the impact of the Regulation
on national personal data laws in other countries,
emphasizing that the Regulation has become a kind
of standard, the norms of which are implemented by
countries into national legislation.

Scientists pay a lot of attention to the applica-
tion and impact of the Regulation on personal data
protection. Authors analyse how the Regulation in-
fluences internal policies and processes of companies
related to personal data processing and highlight key
areas where such influence takes place, including the
need to update existing practices, the appointment

of officials responsible for personal data processing,
increased attention to the selection of counterparties
and the need to put obligations regarding personal
data protection on such counterparties (Hoofnagle et
al, 2019; Novoitenko & Malynovskyi, 2020). Con-
siderable attention is also paid to compliance with
the technical and organizational requirements of the
Regulation (Tamburri, 2019).

The purpose of the study was to identify key stag-
es of formation of the institute of personal data pro-
tection and analyse peculiarities of its implementa-
tion in the EU countries in order to highlight possible
ways to enhance Ukrainian legislation in the person-
al data protection area.

= Materials and Methods

To reach the tasks of the study, a number of meth-
ods, including general methods of science and special
methods of legal science, were used. Inductive and
deductive methods were used for a comprehensive
analysis of the evolution of the personal data pro-
tection institute. Individual cases that stipulated the
formation of the notion “privacy”, were analysed us-
ing the inductive method. In this regard, the events
that caused this process and case law were viewed.
The deductive method helped to formulate general
conclusions regarding specific stages of formation
and development of the personal data protection in-
stitute, to distinguish general trends of such devel-
opment. Dialectical method helped to comprehend
the nature and dynamics of changes occurring in the
privacy and personal data protection area, and so-
cial processes that stipulated such changes. With the
help of methods of analysis and synthesis, separate
components of the personal data protection institute
were considered both individually and collectively,
problematic aspects of the development of this in-
stitute were identified. The historical legal method
played a key role in the research. This method was
applied to investigate the chronology of development
of the personal data protection institute in the world
and consistently identify the main stages of the de-
velopment of Ukrainian and European personal data
protection laws. Comparative legal method helped to
compare the norms regulating personal data protec-
tion in the EU and Ukraine and formulate conclu-
sions regarding the current state of conformity of
provisions in Ukrainian laws with similar provisions
of the EU legislation in this area.

The basis of the article is a study of EU legislation
regarding privacy and personal data protection. In this

! Regulation of the European Parliament and of the Council No. 2016/679 “On the Protection of Natural Persons with Regard to the
Processing of Personal Data and on the Free Movement of Such Data, and Repealing Directive 95/46/EC (General Data Protection
Regulation)”. (2016, April). Retrieved from https://eur-lex.europa.eu/eli/reg/2016/679/0j.
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regard, most important European legal instruments
have been analysed, such as Convention No. 108!, Di-
rective 95/46/EC? and the Regulation® which replaced
Directive 95/46/EC and applies from 2018. The ar-
ticle also contains analysis of Ukrainian data protec-
tion laws from the standpoint of their correspond-
ence with relevant legal acts of the EU. In particular,
attention is paid to the review of the Law of Ukraine
“On Protection of Personal Data”, which is a basic
Ukrainian law in the personal data protection area.

= Results and Discussion

The institute of personal data protection began its
formation at the end of the 19" century with the
emergence of the concept of privacy. American law-
yers S. Warren & L. Brandeis (1890) described pri-
vacy as “the right to be left alone”. The above-men-
tioned interpretation of privacy appeared as a result
of technological development in the USA at the end
of the 19" century, in particular, the spread of the
press and photographs. These media invaded per-
sonal life through the publication of unverified in-
formation. In this regard, S. Warren & L. Brande-
is (1890) noted that new technologies invaded man’s
privacy and inflicted pain and suffering greater than
bodily injury.

The category of right to privacy was recognized
by the courts and subsequently widely used in the
judicial practice of the USA. In 1905, in the deci-
sion in the case “Pavesich vs. New England Life Ins.
Co.” the court satisfied the claim of a man who
was depicted in an advertising advertisement with-
out his consent. When making the decision, the
court noted that a person is entitled to choose the
way, time, and place he would like to be submitted
to the attention of the public and such submission
requires a person’s consent. In 1965, US Supreme
Court Justice Douglas in the case of Griswold vs.
Connecticut® carved out the “right to privacy” from
the First Five Amendments to the US Constitution.

In his opinion, these amendments protect vari-
ous zones of privacy. The judge also noted that the
right to privacy emerged before the Bill of Rights.

Despite the importance of introducing the idea of
privacy, there is criticism of the definition of privacy
given by S. Warren & L. Brandeis (1890) among sci-
entists. Critics believe that the definition of privacy
as the right to be left alone is too vague and does not
clarify the essence of privacy. Furthermore, the right
to be left alone does not account for other significant
concepts, for example freedom of speech (Solove,
2002). Thus, the concept of privacy was formed and
used in judicial practice at the end of the 19" — the
beginning of the 20" century, that is, before the peak
of development of information technologies.

The introduction of the idea of privacy had a
major influence on the establishment and evolution
of the system of human rights and freedoms. In the
theory of state and law, it is customary to divide hu-
man rights into four generations depending on their
nature (Popovych & Shavarin, 2019). The first gen-
eration of human rights occurred as a result of the
Age of revolutions and includes rights of political and
civil nature. These rights were enshrined in the con-
stitutional acts of the 17%-18™ centuries. In science,
such rights have been called “negative”, as they are
designed to ensure the freedom of a citizen from ex-
ternal interference by the state (Kozyubra, 2015).

Economic and social development of society,
broad support in society for the ideas of social justice
and solidarity led to the emergence and normative
consolidation of human rights of the second genera-
tion (Kozyubra, 2015). This generation includes eco-
nomic, social and cultural rights, such as the right
to rest, the right to work, the right to medical and
social security, the right to education. These rights
were legally enshrined in the Universal Declaration
of Human Rights” and the International Covenant on
Economic, Social and Cultural Rights of 19668 and
are named as “positive” in science.

! Convention of the Council of Europe No. 108 “On the Protection of Individuals with Regard to Automated Processing of Personal Data”.
(1981, January). Retrieved from https://rm.coe.int/1680078b37.

2 Directive of the European Parliament and of the Council No. 95/46/EC “On the Protection of Individuals with Regard to the Processing
of Personal Data and on the Free Movement of Such Data”. (1995, October). Retrieved from https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri = celex%3A31995L0046.

3 Regulation of the European Parliament and of the Council No. 2016/679 “On the Protection of Natural Persons with Regard to the
Processing of Personal Data and on the Free Movement of Such Data, and Repealing Directive 95/46/EC (General Data Protection
Regulation)”. (2016, April). Retrieved from https://eur-lex.europa.eu/eli/reg/2016/679/0j.

4 Law of Ukraine No. 2297-VI “On Protection of Personal Data”. (2010, June). Retrieved from https://zakon.rada.gov.ua/laws/
show/2297-17#Text.

5 Justice of the Supreme Court of Georgia No. 50 SE 68,122 Ga. 190 “Pavesich v. New England Life Ins. Co.” (1905, March). Retrieved
from https://case-law.vlex.com/vid/pavesich-v-new-england-888103034.

6 Appeal From the Supreme Court of Errors of Connecticut No. 381 U.S. 479 “Griswold v. Connecticut”. (1965, June). Retrieved from
https://supreme.justia.com/cases/federal/us/381/479/.

7 Universal Declaration of Human Rights. (1948, December). Retrieved from https://www.un.org/en/about-us/universal-declaration-of-
human-rights.

8 International Covenant on Economic, Social and Cultural Rights. (1966, December). Retrieved from https://www.ohchr.org/en/
instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights.
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The third human rights generation emerged
following the Second World War as a result of the
need to maintain peace, protect the environment and
development of the liberation movements for inde-
pendence. The rights of the third generation are “col-
lective” rights, that is, they do not concern a specific
person, but an entire community — a separate nation
or the whole of humanity. The emergence of these
rights is caused by problems of a global nature, there-
fore third generation rights include rights concerning
peace, self-determination of nations, natural resourc-
es, safe environment and sustainable development.

The fourth generation of human rights emerged
at the end of the 20™ and during the 21° century due
to the development of biology, psychology, medicine,
digital technologies and informatization (Table 1).
This category of rights is debatable, it includes rights
of different content, including the right to peace and
nuclear safety, informational and environmental
rights, the right to sex change, organ transplantation,
cloning, artificial reproduction, abortion, euthanasia,
etc. In the context of privacy and personal data pro-
tection, the ability to safeguard privacy and personal
data online is a fundamental entitlement.

Table 1. Periodization of the development of the institution
of personal data protection as a part of the genesis of human rights

Generation of Datin Legislative Rights Privacy and personal data
human rights & consolidation & protection institution
o | b comsna | Sl ol
1 (1679)%, Bill of Rights P » €d y Has not formed yet.
century 5 before law, freedom of speech,
(1688) .
right to vote etc.)
Universal Declaration of
during 20 Human Rights (1948), | Economic, social and cultural Right to privacy begins to form
II centgu . International Covenant | rights (right to rest, right to (Art. 12 of the Universal Declaration
y on Economic, Social and | work, right to education etc.) of Human Rights®).
Cultural Rights (1966)*
end of the With the development of
20™ century | Stockholm Declaration Collective rights (right to peace, | communications, the right to
111 (following the | (1972),° self-determination of nations, privacy as a right of collective
Second World | Rio Declaration (1992)” | safe environment etc.) nature begins to transform into data
War) protection institute.
Charter of Fundamental | Nuclear safety, informational | Personal data protection institute
Rights of the EU (2000)® | and digital rights, cloning, | has been established and continues
end of the . . -
h . abortion, euthanasia etc. to evolve with the development of
v 20" — during - .
21% century digital technologies (Art. 8 of the
Charter of Fundamental Rights of
the EU®).

Source: developed by the author

Due to the collective nature of privacy, it seems
justified to attribute the right to privacy to third
generation (Bulavina & Davydova, 2018). This right
also has other features of the third generation of hu-
man rights: interdependence with other rights, ex-
traterritoriality, belonging to different generations

of humanity (Ivankiv, 2016). At the same time,
there are different views in the literature regarding
the place of the right to privacy in the system of
generations of human rights. There is an opinion
that the right to privacy belongs to the first genera-
tion (Sofiyuk, 2018).

! Habeas Corpus Act. (1679, May). Retrieved from https://www.legislation.gov.uk/aep/Cha2/31/2/data.pdf.
2 Bill of Rights. (1688, December). Retrieved from https://www.legislation.gov.uk/aep/WillandMarSess2/1/2/introduction.
3 Universal Declaration of Human Rights. (1948, December). Retrieved from https://www.un.org/en/about-us/universal-declaration-of-

human-rights.

4 International Covenant on Economic, Social and Cultural Rights. (1966, December). Retrieved from https://www.ohchr.org/en/
instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights.
5 Universal Declaration of Human Rights. (1948, December). Retrieved from https://www.un.org/en/about-us/universal-declaration-of-

human-rights.

6 Declaration of the United Nations Conference on the Human Environment. (1972, June). Retrieved from https://www.un.org/en/

conferences/environment/stockholm1972.

7 Rio Declaration on Environment and Development. (1992, June). Retrieved from https://www.un.org/en/development/desa/
population/migration/generalassembly/docs/globalcompact/A_CONF.151_26_Vol.I_Declaration.pdf.
8 Charter of Fundamental Rights of the European Union. (2000, December). Retrieved from https://www.europarl.europa.eu/charter/

pdf/text_en.pdf.
9 Ibidrm, 2000.
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Following the Second World War, in 1948, the
Universal Declaration of Human Rights was adopted
(hereinafter — the Declaration)', which enshrines the
basic inalienable human rights. Among other rights,
the Declaration recognizes the right to privacy (Arti-
cle 12) and grants its protection by law. Similar pro-
visions regarding privacy are established by the Euro-
pean Convention on Human Rights2 According to the
European Convention on Human Rights, the interven-
tion of public authorities into privacy is possible only
in cases provided by the law, on reasonable grounds
such as public interest, security, and safety®. Protection
from interference into privacy is also declared in the
International Covenant on Civil and Political Rights*.

Over time, the concept of privacy has been re-
placed by the concept of personal data protection,
which is considered as informational sovereignty of a
person. The right of a person to control the procedure
and method of personal data processing activities,
to provide or withdraw consent to such processing
is recognized. Further development of the institute
of personal data protection is connected with en-
actment of a number of legislative acts at the lev-
el of the EU and individual countries. In 1981, the
Council of Europe adopted Convention No. 108 for
the Protection of Individuals with regard to Auto-
mated Processing of Personal Data (hereinafter — the
Convention)®. The purpose of the Convention is to
secure the right to privacy of individuals in connec-
tion with processing of personal data by automated
means. The Convention provides individuals with
a number of rights regarding their personal data,
in particular to prove that the automated file with
their personal data exists, obtain information about
the purposes of its existence and obtain details of the

data controller; to verify the fact of personal data
storage and receive such data in an understandable
form; to demand correction or deletion of the data
and use legal means if the request is not satisfied®.
The Convention is actually the first document adopt-
ed at the EU level that exclusively regulates person-
al data protection matters. In 2001, an Additional
Protocol was adopted (Protocol)” was adopted. The
Protocol sets an obligation on signatory states not to
transfer personal data to states that do not ensure
the necessary protection of personal data. Ukraine
ratified the Convention and the Protocol in 20108

In 1995, Directive 95/46/EC was adopted®. This
document laid the foundations for personal data protec-
tion in the EU for subsequent years. Directive 95/46/
EC defined key concepts related to the processing of
personal data, established its principles, determined
the subjects of personal data processing relations,
their rights, and duties. In particular, the Directive
expressly defined when personal data can be lawfully
processed. The Directive also established special cate-
gories of data, which include data regarding a person’s
race and origin, political views and beliefs, member-
ship in trade unions, health, and sex life. Processing
of such data is generally prohibited by the Directive.

The Declaration of the Charter of Fundamental
Rights of the EU in 2000!° (hereinafter — Charter) was
the next important stage in the development of the
personal data protection institute. The Charter was
enacted with as the Lisbon Treaty'! entered force in
2009. The Charter enshrines a person’s right to re-
spect for privacy (Article 7), as well as the right to
the protection of personal data, which includes the
right to access and rectify such data (Article 8)'.
Since the Charter is mandatory for EU member

! Universal Declaration of Human Rights. (1948, December). Retrieved from https://www.un.org/en/about-us/universal-declaration-of-

human-rights.

2 European Convention for the Protection of Human Rights and Fundamental Freedoms. (1950, November). Retrieved from https://www.

echr.coe.int/european-convention-on-human-rights.
3 Ibidem, 1950.

4 International Covenant on Civil and Political Rights. (1966, December). Retrieved from https://www.ohchr.org/en/instruments-
mechanisms/instruments/international-covenant-civil-and-political-rights.

5 Convention of the Council of Europe No. 108 “On the Protection of Individuals with Regard to Automated Processing of Personal Data”.
(1981, January). Retrieved from https://rm.coe.int/1680078b37.

5 Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data. (1981, October). Retrieved from
https://rm.coe.int/1680078b37.

7 Additional Protocol to the Convention for the Protection of Individuals with Regard to Automatic Processing of Personal Data Regarding
Supervisory Authorities and Transborder Data Flows. (2001, November). Retrieved from https://rm.coe.int/1680080626.

8 Law of Ukraine No. 2438-VI “On Ratification of Convention for the Protection of Individuals with Regard to Automated Processing
of Personal Data and Additional Protocol to the Convention for the Protection of Individuals with Regard to Automatic Processing of
Personal Data Regarding Supervisory Authorities and Transborder Data Flows”. (2010, July). Retrieved from https://zakon.rada.gov.ua/
laws/show/en/2438-17?lang = uk#Text.

° Directive of the European Parliament and of the Council No. 95/46/EC “On the Protection of Individuals with Regard to the Processing
of Personal Data and on the Free Movement of Such Data”. (1995, October). Retrieved from https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri = celex%3A31995L0046.

10 Charter of Fundamental Rights of the European Union. (2000, December). Retrieved from https://www.europarl.europa.eu/charter/
pdf/text_en.pdf.

11 Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the European Community, Signed at Lisbon.
(2007, December). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri = CELEX%3A12007L%2FTXT.

12 Charter of Fundamental Rights of the European Union. (2000, December). Retrieved from https://www.europarl.europa.eu/charter/
pdf/text_en.pdf.
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states, their state bodies and institutions, its entry
into force created additional guarantees and means
to protect personal data. After being included in
the Charter, the right to the protection of personal
data finally acquired the features of a fundamental
right, which include belonging to a person from the
moment of birth, inalienability, inalienability, uni-
versality, and interdependence (the fundamental
right can be exercised only in connection with oth-
er fundamental rights) (Custers & Malgieri, 2022).

In 2008, Directive 95/46/EC was supplemented
by the Council Framework Decision No. 2008/977/
JHA!. The aim of the decision is to protect the pri-
vacy rights of natural persons by regulating coopera-
tion of police and judicial bodies within data process-
ing activities. In order to strengthen cooperation on
personal data protection within the EU in the field of
activities of courts and law enforcement agencies, the
Council Decision 2008/615/JHA? (Priim Decision)
and Council Framework Decision (EU) 2009/315/
JHA® were adopted. The Priim decision aims to
strengthen cross-border cooperation through im-
provement of communication and data flow between
police and judicial bodies. The decision regulates the
interaction of EU member states in such areas as the
automated transfer of DNA profiles, dactyloscopic in-
formation and national data on vehicle registration;
transfer of data regarding significant cross-border
events; transfer of data to prevent terrorism; various
conditions and measures to strengthen cross-border
police cooperation. Council Framework Decision (EC)
2009/315/JHA establishes ways for member states to
transfer information about convicted citizens of oth-
er member states, defines the obligations of a mem-
ber state to store information about its convicted cit-
izen and the methods used in responses to requests
for criminal record information; introduces regula-
tory frameworks for computerized conviction infor-
mation exchange systems between member states.

The evolution of the personal data protection
institute in the EU led to the adoption of the Gen-
eral Data Protection Regulation (Regulation (EU)
2016/679)* on April 26, 2016. The Regulation became
a qualitatively new legislative act regulating person-
al data protection and repealed Directive 95/46/

EU. An important feature of the Regulation is its ex-
traterritorial effect. The provisions of the Regulation
apply to the processing of personal data of data sub-
jects located in the EU, even if such data is processed
by an entity located outside the EU that supplies ser-
vices or goods to data subjects in the EU or moni-
tors the behaviour of the latter within the EU. The
Regulation establishes the principles of processing
personal data, in particular, such as fairness, lawful-
ness, and transparency of processing; data minimi-
zation; accuracy; limitation of personal data storage;
integrity and confidentiality; accountability of data
controller. The Regulation establishes fairly strict
requirements for the subjects involved in personal
data processing. However, these requirements are
not always detailed enough. Article 24 of the Reg-
ulation requires the data controller to apply meas-
ures of organizational and technical nature to ensure
data processing in accordance with the Regulation®.

Such technical and organizational measures are
not expressly mentioned in the Regulation, there are
only general guidelines as to what these measures
can be. For example, such a measure as pseudonymi-
zation is mentioned in Article 25 of the Regulation®.
Thus, a significant administrative and financial bur-
den is imposed on companies and organizations,
caused by the need to enforce suitable technical and
organizational safeguards. The regulation also oblig-
es to review and, if necessary, update such measures,
as well as appoint an official responsible for the pro-
tection of personal data. It is important that to estab-
lish a greater level of personal data protection, the
Regulation singles out in a separate category “sensi-
tive” personal data. Such data include person’s race
and origin, political views and beliefs, membership
in trade unions, health and sex life, genetic and bi-
ometric data. The processing of such data is gener-
ally prohibited by the Regulation, except for certain
exceptions established in paragraph 2 of Article 9 of
the Regulation’. In case of non-compliance with the
requirements of the Regulation, the entities may face
fines that vary depending on the severity of the vio-
lation and can reach up to 20 000 000 EUR or 4% of
the company’s total global revenue for the previous
financial year, whichever is higher.

! Council Framework Decision No. 2008/977/JHA “On the Protection of Personal Data Processed in the Framework of Police
and Judicial Cooperation in Criminal Matters. (2008, November). Retrieved from https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri = celex%3A32008F0977.

2 Council Decision No. 2008/615/JHA “On the Stepping up of Cross-border Cooperation, Particularly in Combating Terrorism and Cross-
border Crime”. (2008, June). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri = celex%3A32008D0615.

3 Council Framework Decision No. 2009/315/JHA “On the Organisation and Content of the Exchange of Information Extracted
from the Criminal Record Between Member States”. (2009, February). Retrieved from https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri = celex%3A32009F0315.

4 Regulation of the European Parliament and of the Council No. 2016/679 “On the Protection of Natural Persons with Regard to the
Processing of Personal Data and on the Free Movement of Such Data, and Repealing Directive 95/46/EC (General Data Protection
Regulation)”. (2016, April). Retrieved from https://eur-lex.europa.eu/eli/reg/2016/679/0j.

5 Ibidem, 2016.

6 Ibidem, 2016.

7 Ibidem, 2016.

73 Scientific Journal of the National Academy of Internal Affairs, 28(4)



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0977
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0977
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008D0615
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32009F0315
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32009F0315
https://eur-lex.europa.eu/eli/reg/2016/679/oj

Formation of the institute of personal data protection...

After Ukraine became independent, the institute
of personal data protection gradually began to form
in Ukraine. Article 32 of the Constitution of Ukraine!
declares the right of everyone to non-interference in
his private life and prohibits usage of a person’s con-
fidential information without his consent?. Separate
norms regarding personal data and the basic princi-
ples of their processing were later established in the
Law of Ukraine “On Information”. In particular, Ar-
ticle 2 of the law enshrines such a principle of infor-
mation relations as security of person’s private life®.
Protection of personal data processed in the systems
was regulated by the Law of Ukraine “On Protection
of Information in Information and Communication
Systems”. The Law of Ukraine “On Access to Public
Information” established a special legal regime for
personal data contained in public information®.

The main law regulating the personal data insti-
tute in Ukraine is the Law of Ukraine “On Protection
of Personal Data”, which was adopted in 2010°. This
law was developed on the basis of the provisions of
Directive 95/46/EC’. The law defines main concepts
regarding personal data, such as personal data, pro-
cessing of personal data, personal data subject, owner,
manager, and recipient. The Law of Ukraine “On the
Protection of Personal Data” is a fundamental act in
the area of personal data protection in Ukraine, since
only this law regulates relations related to personal
data processing so thoroughly and comprehensively,
establishes and defines the subject of these relations,
rights, and obligations of personal data subjects, gen-
eral requirements for processing personal data and
measures to ensure personal data protection. It is to
be noted that there is no definition of the concept
of privacy in Ukrainian legislation, this concept is
used only in relation to property relations (private
property) in Art. 41 of the Constitution of Ukraine®.
In general, this corresponds with the state of the EU
legislation, where privacy also does not have a clear
legal definition (Bryzhko & Pylypchuk, 2021).

Ukrainian researchers have analysed the provi-
sions of the Law of Ukraine “On Protection of Personal
Data”, highlighting its drawbacks and inconsistencies.

O.V. Hron & A.K. Pogorelenko (2018) point out that
the Regulation enhanced several rights in relation to
personal data, such as the right of the individual to
be informed about data processing, which is exer-
cised through providing consent; the right to demand
deletion of the data and the right to prohibit data
processing. The mentioned rights of data subject are
not detailed enough in the Law of Ukraine “On Pro-
tection of Personal Data”, which stipulates the need
to revise the respective provisions of the law. In this
regard, it is not clear from the provisions of the law
how personal data can be transferred to competent
bodies without individual’s consent and there is a
need to elaborate the definition of personal data sub-
ject’s consent so that it becomes unambiguous and
more specific in terms of informing the individual on
operations with his data.

Another important point raised by researchers is
the necessity to create a competent data protection
authority with specific functions, such as control over
compliance with data protection laws, improvement
of Ukrainian legislation in the area and interaction
with the EU data protection authorities (Pylypchuk &
Bryzhko, 2017). Agreeing with this point, it is to be
noted that currently the functions of such body are
performed by the Ukrainian Parliament Commission-
er for Human Rights, hereinafter — the Commissioner.
Functions regarding data protection are not fully con-
sistent with the nature of the constitutional and le-
gal status of the Commissioner, whose constitutional
function is parliamentary control over the observance
of constitutional rights. It is illustrative that accord-
ing to the Commissioner’s 2022 annual report, only
7% of appeals to the Commissioner concern issues
related to personal data (Report on the Observance
and Protection..., 2022). Because of its complexity,
data protection is an area that requires the attention
of a specially designated body. Appointing the data
protection authority is required under the Regulation
and is a standard practice in the EU countries which
began to form before the Regulation was adopted.
For example, the German data protection act® passed
in the land of Hesse in 1970 already envisaged the

! Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text.
2 Ibidem, 1996.

3 Law of Ukraine No. 2657-XII “On Information”. (1992, October). Retrieved from https://zakon.rada.gov.ua/laws/show/2657-12#Text.
4 Law of Ukraine No. 80/94-BP “On Protection of Information in Information and Communication Systems”. (1994, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/80/94-%D0%B2%D1%80#Text.

5 Law of Ukraine No. 2939-VI. “On Access to Public Information”. (2011, January). Retrieved from https://zakon.rada.gov.ua/laws/
show/2939-17#Text.

6 Law of Ukraine No. 2297-VI “On Protection of Personal Data”. (2010, June). Retrieved from https://zakon.rada.gov.ua/laws/
show/2297-17#Text.

7 Directive of the European Parliament and of the Council No. 95/46/EC “On the Protection of Individuals with Regard to the Processing
of Personal Data and on the Free Movement of Such Data”. (1995, October). Retrieved from https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri = celex%3A31995L0046.

8 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
° Law of the Hessen No. GVBI II 300-10 “Data Protection Act”. (1970, October). Retrieved from https://starweb.hessen.de/cache/
GVBL/1970/00041.pdf.
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post of Data Protection Commissioner, who was inde-
pendent of other bodies and had the power to oversee
activities related to personal data. In addition to in-
troducing an independent data protection body, it is
suggested that this body is granted sufficient power to
prevent data protection violations and impose fines.

As noted, the Law of Ukraine “On Personal Data
Protection” is based on Directive 95/46/EC?, which
was cancelled and replaced by the Regulation. In
view of this, it cannot be considered fully compliant
with current EU legislation. This concerns the con-
ceptual and categorical apparatus, mechanisms for
ensuring personal data protection, requirements for
subjects to ensure personal data protection, respon-
sibility for data breaches, establishment of specific
types of sensitive personal data and legal regime for
their protection, etc. This situation is not favourable
for Ukraine at the state level, because according to
Article 15 of the EU-Ukraine Association Agreement,
Ukraine agreed to cooperate with the EU in order to
meet the international and European data protection
standards®. The inconsistency of domestic legislation
may create difficulties on Ukraine’s road to accession
to the EU. Also, the inconsistency of national personal
data protection legislation creates risks for Ukrainian
companies focused on exporting goods and services
to the EU. Since the Regulation has an extraterritorial
effect, if personal data of data subjects from the EU is
processed by Ukrainian companies, such companies
risk being held liable by European data protection su-
pervisory authorities for breaches of the Regulation.

Ukraine could use the examples of the countries
with similar legal systems that have entered the EU
in the 21* century to bring national data protection
legislation in line with the European standards. Such
countries already have the necessary experience in
implementation of the Regulation to their national
legislation. For example, Poland has updated its data
|

protection law in 2018 and introduced the President
of the Office of Personal Data Protection as a new data
protection authority. Bulgaria took a similar approach
by updating its Personal Data Protection Act, while Ro-
mania adopted a separate implementing law*, which
in essence repeats the provisions of the Regulation.
Ukrainian lawmakers should take into account this
experience when choosing the best way to integrate
the provisions of the Regulation into Ukrainian law
and develop an effective data protection model in har-
mony with the best standards and practices of the EU.

In this regard, it appears that Ukraine could use a
complex approach similar to the one used by Poland.
In particular, Poland has not only replaced its main
data protection law, but also made extensive changes
to its national legislation to cover different areas of
the economy from a data protection standpoint. The
2019 GDPR Implementation Act® introduced chang-
es to more than 160 acts concerning various areas,
including labour, consumer protection and electron-
ic communications. For example, the Polish Labour
Code® was amended to establish specific cases when
the employer can require personal data from a poten-
tial employee and the categories and scope of such
personal data. The code provides the candidate for
employment with a right to refuse to provide per-
sonal data to the employer or withdraw consent to
personal data processing. Ukrainian legislation needs
a similar complex update, as it contains provisions
regarding data protection in various laws apart from
the Law of Ukraine “On Personal Data Protection”,
for example, the Labour Code of Ukraine®, the Law
of Ukraine “On Access to Public Information™ and
others. Therefore, all Ukrainian legal acts need to be
amended systematically to correspond with the pro-
visions of the Regulation.

Bulgaria is another interesting example in terms
of implementing the Regulation. This country also up-

! Law of Ukraine No. 2297-VI “On Protection of Personal Data”. (2010, June). Retrieved from https://zakon.rada.gov.ua/laws/
show/2297-17#Text.

2 Directive of the European Parliament and of the Council No. 95/46/EC “On the Protection of Individuals with Regard to the Processing
of Personal Data and on the Free Movement of Such Data”. (1995, October). Retrieved from https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri = celex%3A31995L0046.

3 Association Agreement between the European Union and Ukraine. (June, 2014). Retrieved from https://www.kmu.gov.ua/en/
yevropejska-integraciya/ugoda-pro-asociacyu.

4 Law of Romania No. 190/2018 “On Measures for the Application of Regulation (EU) 2016/679 of the European Parliament and Council
of 27 April 2016 on the Protection of Natural Persons with Regard to the Processing of Personal Data and on the Free Movement of
Such Data, and Repealing Directive 95/46/EC (General Data Protection Regulation)”. (July, 2018). Retrieved from https://platform.
dataguidance.com/legal-research/law-no-1902018-implementing-general-data-protection-regulation-regulation-eu-2016679.

® Act of the Sejm of the Republic of Poland No. 730 “On Amending Certain Acts in Connection with Ensuring the Application of Regulation
(EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the Protection of Natural Persons with Regard to
the Processing of Personal Data and on the Free Movement Such Data and Repealing Directive 95/46/EC (General Data Protection
Regulation)”. (2019, February). Retrieved from https://isap.sejm.gov.pl/isap.nsf/DocDetails.xsp?id = WDU20190000730.

6 Labor Code of the Republic of Poland. (1974, June). Retrieved from https://isap.sejm.gov.pl/isap.nsf/download.xsp/
WDU19740240141/U/D19740141L;j.pdf.

7 Law of Ukraine No. 2297-VI “On Protection of Personal Data”. (2010, June). Retrieved from https://zakon.rada.gov.ua/laws/
show/2297-17#Text.

8 Labor Code of Ukraine No. 322-VIIIL. (1971, June). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.

9 Law of Ukraine No. 2939-VI “On Access to Public Information”. (2011, January). Retrieved from https://zakon.rada.gov.ua/laws/
show/2939-17#Text.
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dated its main data protection law in 2019'. Bulgar-
ian lawmakers have introduced a stricter regulation
of certain personal data aspects, in particular relating
to copying identity documents such as identification
cards and driving licences, prohibiting copying such
documents without specific legal grounds. Another
peculiarity of the Bulgarian approach to data protec-
tion is the introduction of the second supervisory au-
thority in addition to the authority that existed before
implementation of the Regulation. Consequently, Bul-
garia has two data protection authorities: the Com-
mission for Personal Data Protection (CPDP), which
has general jurisdiction over data protection matters
and the Inspectorate of the Supreme Judicial Council,
which has special jurisdiction over data processing
in the judicial system when such processing is per-
formed to carry out justice. The Bulgarian experience
may be useful for Ukraine in the context of harmo-
nizing its legislation with the Regulation, in particu-
lar, the idea of a separate supervisory data protec-
tion body for the judicial system deserves attention.

An illustration of the opposite approach is Roma-
nia, which adopted law No. 190/2018? implement-
ing the Regulation. The mentioned law contains a
concise description of data protection requirements
and mostly refers to the provisions of the Regulation.
At the same time, Romanian data protection author-
ities are among the most active in the EU in imposing
fines on the companies. Romania was ranked third
among the EU by the number of imposed fines relat-
ed to personal data processing for mas of 2022 (Legal
and Communication Department, 2022). Such an ap-
proach does not appear to be optimal for Ukraine as
it does not provide a sufficient level of legal certain-
ty, which may cause unfair behaviour of the subjects
that process personal data or supervise such activities.

Legal studies pay attention to the evolution of
privacy in the global system of human rights, exam-
ining its nature and place in the system of human
rights generations. T.O. Sofiyuk (2018) views priva-
cy as a part of a more general category of informa-
tional rights, which include the right to correspond-
ence, individuality, secrecy about health, freedom
of information and informational sovereignty. The
author delineates the notion of the right to privacy
should not be viewed as a static concept, but should
rather be applied as a dynamic concept that ensures
the possibilities and mechanisms to protect rights.
Considering the technological advancement and
increasing risks to personal data, such opinion de-

serves attention and should be reflected in the
=

Ukrainian legislation. S. Bulavina & T. Davydo-
va (2018) view privacy as the right of the third gen-
eration which has fundamental nature and underline
that it is closely connected with other rights, such
as dignity and freedom of speech. An important con-
clusion drawn by the authors is that privacy right
belongs to the third generation because of its collec-
tive nature, however, it began to establish before the
rights of the third generation were enshrined in legal
acts. T. Popovych & A. Shavarin (2019) express their
own opinion on the rights to personal data, attribut-
ing them to the fourth generation along with other
related virtual rights, such as confidentiality on the
internet. B. Custers & G. Malgieri (2022) view data
protection right through the prism of fundamental
rights, pointing out that as a fundamental right, this
right cannot be alienated or transferred from a per-
son. These studies are of significant value for the rea-
son that they help to track the process of evolution
of the categories of privacy and data protection, find
out their place in the system of human rights and
establish their connection with other related rights.

Scientists investigate the impact of the Regu-
lation on the internal processes and policies of the
companies in the context of technical requirements,
pointing out that the Regulation requires to imple-
ment privacy by design systems, which, in turn, need
to be balanced from the view of achieving balance
between data protection and functionality (Tikkin-
en-Piri et al., 2018; Tamburri, 2019). Ch.J. Hoofna-
gle et al. (2019) state that the Regulation requires
companies to approach data protection similarly to
antitrust and anti-corruption laws and pay significant
attention to developing technical and legal practic-
es and procedures in compliance with the Regula-
tion. Similar studies that investigate the nature of
the Regulation and its practical implementation are
essential to identify the best approaches to ensuring
data protection (Kovaliv et al,, 2020). N. Mentukh &
O. Shevchuk (2023) note that design of the updat-
ed information protection model should consider the
establishment of a robust state policy for safeguard-
ing information within electronic registries, align-
ing with the legal standards of the European Union.
This includes the establishment of the Office of the
Information Protection Commissioner and the incor-
poration of specialists in the field of personal data
protection within enterprises, consistent with EU reg-
ulations. The author of this study agrees that it is of
utmost importance to study best practices and ways
to implement organizational and technical require-

! Law of the Bulgaria “Personal Data Protection Act”.
php?p =element&aid =1194.

(2002, January). Retrieved from https://www.cpdp.bg/en/index.

2 Law of Romania No. 190/2018 “On Measures for the Application of Regulation (EU) 2016,/679 of the European Parliament and Council
of 27 April 2016 on the Protection of Natural Persons with Regard to the Processing of Personal Data and on the Free Movement of
Such Data, and Repealing Directive 95/46/EC (General Data Protection Regulation)”. (July, 2018). Retrieved from https://platform.
dataguidance.com/legal-research/law-no-1902018-implementing-general-data-protection-regulation-regulation-eu-2016679.

Scientific Journal of the National Academy of Internal Affairs, 28(4)

76



https://www.cpdp.bg/en/index.php?p=element&aid=1194
https://www.cpdp.bg/en/index.php?p=element&aid=1194
https://platform.dataguidance.com/legal-research/law-no-1902018-implementing-general-data-protection-regulation-regulation-eu-2016679
https://platform.dataguidance.com/legal-research/law-no-1902018-implementing-general-data-protection-regulation-regulation-eu-2016679

Yakymenko

ments under the Regulation, and this issue certainly
requires further research.

In their publications, Ukrainian researchers have
analysed the process of formation of Ukrainian na-
tional legislation on personal data protection and its
transformation to meet the European legal standards.
V.M. Bryzhko & V.G. Pylypchuk (2021) provide a re-
view of the stages of development of the Ukrainian
data protection system, pointing out on the areas that
require improvement, such as legal and organization-
al mechanisms, responsibility for violations and en-
forcement of liability for violations in data protection
area. These recommendations are valuable because
Ukrainian laws on personal data protection, in par-
ticular the Law of Ukraine “On Protection of Personal
Data™, have still not been adapted to the EU stand-
ards in terms of main concepts, categories, principles,
and mechanisms for protecting the rights of data sub-
jects. Concerning the Law of Ukraine “On Protection
of Personal Data”? there is an opinion that this law
should be cancelled and replaced by the bill “On per-
sonal data flow and processing”® (Rizak, 2015). The
author of this article does not support this opinion
because the established approach at the level of the
EU legislation puts an emphasis on protection of per-
sonal data. Such conclusion can be made by analysis
of key European legal acts, such as Directive 95/46/
EC% Convention No. 108° and the Regulation®. The
full names of all these legal acts begin with the word
“protection”, accentuating that it is crucial to im-
plement and maintain security measures to protect
personal data. Ukraine’s intent to join the EU stipu-
lates the need for further research in this area, which
could be based on the ideas proposed by the above
authors, as well as analysis of current European legis-
lation and practices regarding data protection.

m Conclusions

The article examines the global experience of forma-
tion and development of personal data protection in-
stitute. The foundations of this institute were laid at
the end of the 19" century with the introduction

of the idea of privacy. During the following years, es-
pecially in the second half of the 20" and the begin-
ning of the 21% century, the right to privacy and pro-
tection of personal data developed along with basic
human rights, gained international recognition and
were consolidated at the level of EU legislation. In the
view of digitalization, the need to implement efficient
means to protect personal data only increases, which
determines the need to improve legal regulation.

The key legislative act regulating personal data
protection in the EU currently is the Regulation.
Ukrainian personal data protection legislation has
historically tried to follow European standards, how-
ever, as of today, it is grounded on the outdated Di-
rective 95/46/EC, which is no longer valid in the EU.
Experience in implementation of the Regulation by
countries with similar legal systems that recently en-
tered the EU, such as Poland, Bulgaria, and Romania,
could be used by Ukrainian lawmakers to choose the
best model to implement the changes into nation-
al legislation. Compared to the legislation of these
countries, Ukrainian national laws on personal data
protection lack sufficient level of detail, definitions
of key terms, concepts, and principles that are pres-
ent in the European legislation. Another issue is the
absence in Ukraine of a separate data protection au-
thority with specific jurisdiction. The establishment
of at least one data protection body is a common
practice in the EU and is explicitly required under
the Regulation.

Therefore, the legislation of Ukraine needs to be
improved to ensure compliance with the current EU
legislation. Mechanisms and possible ways of inte-
grating relevant European norms and practices re-
garding personal data protection into Ukrainian leg-
islation require further research.
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CTaHOBNEHHS IHCTUTYTY 3aXUCTY NepPCOHaNIbHUX AaHUX
i Aaocsip noro BnpoBag)XeHHS B KpaiHax €C

BoraaH AKMMeHKoO
AcmipaHT
KuiBcbkuil MiXkHapOAHUM YHiBEpCUTET
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m AHoTanisg. PO3BUTOK y CyuyacHOMY CBiTi U@POBUX TEXHOJIOTii MPU3BIB [0 PO3LIMPEHHS BTPYYaHHS B
MpUBaTHE XUTTA JIIOAWHU Ta 30iJbIIeHHA KiJIbKOCTi BHUMAJKiB MOpYyIIeHb NpPaB JIIOAWHM, IO CTOCYITHCSA
MPUBATHOTO >XUTTA. 3aKOHOAABCTBO YKpalHM He BiAIIOBifae cydyacHMM TeHAEHIiAM i cTaHgapTam
€Bponericbkoro Cor3y B 1iil cdepi Ta morpedye OHOBJIeHHA. MeTOW CTaTTi € OOCTiAXEHHA PO3BUTKY
IHCTUTYTy 3axHCTy IepCOHAJIbHUX MAaHWX y CBIiTi [UiA BUABJIEHHA NUIAXIB ajanTallil HallioHaJbHOT'O
3aKOHOJIaBCTBA [0 CY4YaCHUX CTaHAAPTiB 3aXHCTy MEPCOHAJIbHUX AaHUX Ha piBHI €C. [[71a mpoBeneHHsA
OOCJTiIPKeHHA BUKOPHCTAHO TaKi HAYKOBi MeTOOM: iHAYKTUBHUU, JeOYKTUBHUMN, AiaJIeKTUYHU, aHaJi3y
11 CUHTe3y, MOPiBHAJIBHO-IPABOBUI, iCTOPHUKO-IIPABOBUI. 3’ACOBaHO, [0 iHCTUTYT 3aXUCTYy NEePCOHAJIBHUX
JaHUX IPOMILIOB TPUBAJINH IUIAX PO3BUTKY BiJl OKpeMUX NOHATH i KOHIIEMNLIN A0 CTPYKTYyPOBAHOI CYKyITHOCTI
CTaHJapTiB 11 iHCTPYMEHTiB, 3aKOHOJaBUO 3aKpimjaeHux Ha piBHiI €C. BinMiTHUMU 0COOJIUBOCTAMM TaKOT'O
PO3BUTKY € NMPUNHATTA HOBUX HOPMATHBHO-IIPABOBUX aKTiB, a TaKOX Ae[alli KOpPCTKimle Ta KOMILJIEKCHE
peryJiloBaHH:A NNTaHb, TOB’A3aHUX 3 00POOKOI0 Ta BUKOPHCTAHHAM [IePCOHAIbHUX AAHUX. Y IbOMY KOHTEKCTi
nocTae HeoOXigHICTh yAOCKOHa/IeHHA Ta afanTallil HallioHaJbHOTO 3aKOHOAABCTBA A0 cTaHAapTiB €C.
YkpalHCbKe 3aKOHOJaBCTBO IIPO 3aXUCT EPCOHAJIbHUX AAaHUX, IONPHU Te, 110 iCTOPUYHO BJOCKOHAJIIOBAJIOCSA
BiZIMOBiTHO OO €BPONENCHKUX CTAHAApTiB, cTaHOM Ha 2023 pik IPpyHTYeTbCA Ha 3acTapijiiil JIupekTusi
95/46/€C, uo Bxe He Aie B €C. [IopiBHAHO 3 NpaBOBMMHU CHCTEMaMU CycCifAHixX kpaiH — [Tosbugi, Boarapii ta
PymyHil, yKpalHCbKe 3aKOHOJJaBCTBO IIPO 3aXMCT NepCOHAJIbHUX JAaHUX He JIMIIe NOCTYIIAEThCA, a U iCTOTHO
BificTae 3a piBHeM JeTajli3allil, BU3HauUeHHA KJIIOUOBUX TepPMiHiB i mpuHNuUMiB. Pe3ysibTaTu mOCIigXeHH:A
MoOXe OyTU BUKOPHCTAHO MifJl 4ac 3aKOHOTBOPYOI poOOTH, 30KpeMa Miff 4ac po3poOJIeHHA HOBOTO MPOEKTY
6a30BOro 3akoHy y c@epi 3axuCTy NepCOHAJbHUX AAaHUX i [JIA TMOAAJIBIIOrO MOCJIiKEeHHs IIJIAXiB
yIOCKOHAJIeHHA 3aKOHOJAaBCTBA YKpalHMU UM iHIMIMNX KaHAWOATIB Ha WIEHCTBO B €BpomnelicbkoMy Coio3i y
cepi 3axMCTy NepCcOHAJIbHUX AAaHUX

m Kii04oBi cjtoBa: mpaBa JIIOJUHY; IPUBATHICTh; 0COOUCTE XKUTTS; CiMeliHe KUTTSA; 00poOKa mepCOHATbHUX
JaHux; 3arajibHUM perjiaMeHT Mpo 3aXUCT JaHUX
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