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m Abstract. The purpose of the article is to analyse the issues of criminal procedural procedure for
apprehension in a person's residence or other property and, on this basis, to formulate scientifically sound
recommendations for improving current legislation and practice of its application. The article uses a set
of scientific methods, namely: terminological, system-structural, formal-logical, and comparative-legal. The
theoretical framework of the study is based on the works of Ukrainian scientists, provisions of the Criminal
Procedure Code of Ukraine, and the practice of its application. The scientific novelty of the study consists in
highlighting the specific features of the apprehension of a suspect located in their home or other property,
formulating recommendations for the application of the relevant provisions of the Criminal Procedure Code
of Ukraine in practice, and identifying the ways to improve the criminal procedural legislation to increase the
efficiency of this procedural action. Based on the results of the study, a set of proposals aimed at improving
the provisions of the Criminal Procedure Code of Ukraine regulating the procedure for apprehension in one'
home or other property, and the practice of their application was formulated: 1) to enter a residence or other
property of a suspect to detain a person who has committed a criminal offence, there must be grounds for
both entry and detention, since these are actually different procedural actions; 2) in the case of apprehension
by an authorised officer without a ruling of an investigating judge or court, physical restraint or apprehention
by order may be carried out by all police officers in accordance with the Law of Ukraine “On the National
Police”, and employees of other law enforcement agencies, but only the investigator, prosecutor has the right
to procedurally formalize these actions by drawing up a detention protocol (in view of this provision of the
Code, needs to be clarified by clearly delineating detention, which covers the whole range of measures from
physical restraint to drawing up the relevant protocol and physical restraint); 3) Article 208 of the Criminal
Procedure Code of Ukraine should provide that physical restraint or apprehension by order can be carried out
by law enforcement officers if there are legal grounds specified in Part 1 of Article 208 of the Code, and only
authorised officials - investigator, prosecutor — can procedurally formalise these actions; 4) at the legislative
level, it is necessary to provide for the possibility of detention on suspicion of committing a criminal offence
before entering data into the Unified Register of Pre-trial Investigations; 5) it is necessary to expand the exigent
circumstances provided for in Part 3 of Art. 233 of the Criminal Procedure Code of Ukraine by granting the
right to the investigator, investigator, or prosecutor to enter the home or other property of a person in exigent
circumstances related to the detention of a suspect, or accused person in order to participate in the consideration
of the application for a preventive measure in the form of detention before the decision of the investigating judge
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The Constitution of Ukraine stipulates that each
individual has the right to freedom and personal
inviolability. No one may be arrested or detained
except by a reasoned court decision and only on the
grounds and in the manner prescribed by law. The
procedure and legal grounds for detaining a person
in the event of committing a criminal offence are
defined in the Criminal Procedure Code of Ukraine.
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It is prohibited to impede movement, detain
and restrain a person without the grounds estab-
lished by law. Criminal liability is established for
committing such actions since there is a violation of
human and civil rights and freedoms provided for
by the Constitution of Ukraine.

If a person is detained on legal grounds, such
actions are a lawful temporary interference with hu-
man and civil rights and freedoms.

In view of the above, the legal grounds and
procedure for detention, especially when apprehen-
sion takes place in a person's home or other proper-
ty, is a rather topical issue in academic circles.

At the same time, numerous issues in this
area remained unresolved. Given the above, it is rel-
evant to study the criminal procedural grounds and
procedural order of apprehension by an authorised
official in the home or other property of a person.

The purpose of the study is to provide an
analysis of the issues related to criminal procedural
grounds and the procedural order of apprehension
by an authorised official in a person's home or other
property, and on this basis to formulate scientifi-
cally sound recommendations for improving current
legislation and its application.

The scientific novelty of the study consists
in highlighting the specific features of the appre-
hension of a suspect located in their home or oth-
er property, formulating recommendations for the
application of the relevant provisions of the Crimi-
nal Procedure Code of Ukraine in practice, and also
identifying the ways to improve the criminal proce-
dural legislation in order to increase the efficiency
of this procedural action.

m Results and Discussion

There are cases in the practice of law enforcement
agencies when it is necessary to enter a person's
home or other property for the purpose of arrest-
ing a person who has committed a criminal offence.
In fact, forced entry and apprehension are differ-
ent procedural actions, and therefore there must be
grounds for each of them.

The grounds for arresting a person who has
committed a criminal offence vary depending on who
carries out the apprehension. If it is an authorised
official, the said procedural action is carried out on
the basis of Art. 208 of the CPC of Ukraine, if it is
other persons — on the basis of Part 2, 3 of Art. 207
of the CPC of Ukraine. When distinguishing between
grounds, most of the practical issues are related to
the interpretation of the term “authorised official”.

Who is an authorised official? Analysis of the
provisions of Part 6 of Article 191 and Part 3 of Ar-
ticle 207 of the Criminal Procedure Code of Ukraine
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gives grounds to assert that an authorised official
is a person who is granted the right to carry out
an apprehension by law. This raises the question:
which law? Presumably, this refers to any law, not
only the CPC of Ukraine. To confirm this thesis, it
should be emphasised that if the legislator wants
to refer to this Code in the articles of the CPC of
Ukraine, the phrase “this Code” is used. An exam-
ple of a law that gives law enforcement officers the
right to apprehension is the Law of Ukraine “On the
National Police” of 2 July 2015. According to Part 1
of Article 37 of this Law, the police are authorised
to apprehend a person on the grounds, in the man-
ner and for the periods specified by the Constitution
of Ukraine, the Criminal Procedure Code of Ukraine
and the Code of Ukraine on Administrative Offences,
and other laws of Ukraine. Thus, this article refers
to the provisions of other legal acts, in particular,
the CPC of Ukraine. At the same time, an analysis
of certain police powers shows that they may relate
to detention. The police stop actions related to the
commission of a criminal offence and take measures
aimed at eliminating threats to the life and health
of individuals and public safety that have arisen
as a result of the commission of a criminal offence
(paragraphs 3, 4 of Part 1 of Article 23 of the law
of Ukraine “on the National Police”). In this regard,
the report prepared by the police officer states that
the apprehension was carried out on the basis of Ar-
ticles 23, 37 of the Law of Ukraine “On the National
Police” of July 2, 2015, and that all police officers,
not just investigators, are authorised to carry out
apprehensions. According to the letter of the Pros-
ecutor General's Office “On compliance with the
requirements of the Convention for the Protection
of Human Rights and Fundamental Freedoms and
the Criminal Procedure Code of Ukraine during the
apprehension of a person” No. 13/4-565 vykh-328
okv-20 of August 17, 2020, “authorised official” is
defined as a generic term that covers both investi-
gators and other law enforcement officers who are
authorised by the relevant laws to carry out deten-
tion. Such employees, in particular, include all oth-
er police officers: patrol police, operational units,
district police officers, and employees of other law
enforcement agencies vested with the right to ap-
prehend persons, which is determined by special
legislation, which they use in their activities (laws
of Ukraine “On the State Border Guard Service of
Ukraine”, “On the National Guard of Ukraine”, “On
the Security Service of Ukraine”, “On the National
Anti-Corruption Bureau of Ukraine”, “On the State
Bureau of Investigation”, etc.)

At the same time, the analysis of certain pro-
visions of Art. 208 of the CPC of Ukraine suggests
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a different interpretation of the concept of “autho-
rised official”. For example, in certain cases, it be-
comes necessary to conduct a search of an arrested
person. In accordance with Part 3 of Art. 208 of the
CPC of Ukraine, an authorised official, investigator,
or prosecutor may search a detainee in compliance
with the rules provided for in Part 7 of Art. 223 and
Art. 236 of the CPC of Ukraine. Instead, the analysis
of the provisions of Part 7 of Art. 223 and Art. 236
of the CPC of Ukraine show that only the investi-
gator and the prosecutor, and not any law enforce-
ment officer, can search a detained person.

Other law enforcement officers, unlike an in-
vestigator or prosecutor, also do not have the right
to draw up a detention report, and therefore they do
not draw it up without an investigator or prosecutor.

Therefore, it is natural that the practice of
recognising only employees of pre-trial investiga-
tion bodies and prosecutors as authorized officials
who have the right to carry out procedural deten-
tion without the decision of the investigating judge
has been formed.

To conclude, physical restraint or apprehen-
sion by order can be carried out by all police offi-
cers, in accordance with the Law of Ukraine “On
the National Police”, and employees of other law
enforcement agencies. However, only the investiga-
tor or prosecutor has the right to formalise these
actions by drawing up a protocol of detention. This
applies specifically to temporary detention without
the decision of the investigating judge.

Detention by an authorised official in some cas-
es takes place only on the basis of a ruling by an inves-
tigating judge, and in others - without such a ruling.

Detention by the ruling of the investigating
judge can be carried out not only by investigators,
and prosecutors but also by other law enforcement
officers who execute such a ruling. In this case, the
latter also does not carry out the procedural regis-
tration of the specified action, but actually carry out
the decision taken by an authorised person (inves-
tigating judge), that is, again, they carry out appre-
hension by order or physical restraint. An investiga-
tor or prosecutor may request such detention as part
of a criminal investigation. But the decision on de-
tention is made by the investigating judge, the court.

Apprehension without the ruling of the inves-
tigating judge. In accordance with Part 1 of Art. 208
of the CPC of Ukraine, an authorised official has the
right to apprehend a person suspected of commit-
ting a crime punishable by imprisonment without
the ruling of an investigating judge or court only in
the following cases:

— if this person was caught during the commis-
sion or attempt to commit a crime;

—ifimmediately after the commission of the crime,
an eyewitness, in particular the victim, or a set of
obvious signs on the body, clothing or scene points
to the person who has just committed the crime;

— if there are reasonable grounds to believe that a
person suspected of committing a grave or especial-
ly grave corruption crime under the jurisdiction of
the National Anti-Corruption Bureau of Ukraine may
escape with the aim of evading criminal liability;

— if there are reasonable grounds to believe that
a person suspected of committing a crime under
Art. 255,255-1,255-2 of the Criminal Code of Ukraine
may escape with the aim of evading criminal liability.

The legislator does not specify who caught
the offender during the commission of the crime.
Therefore, it can be any person, not only an autho-
rised official, who informed the latter that they had
witnessed the crime. To catch a person in the act
of committing a crime means to see them in any
period of time from the beginning of the crime or
attempted crime to its completion. Therefore, this
does not include, for example, being near the victim
of a crime after its completion.

The following options are possible: 1) imme-
diately after the commission of the crime, an eye-
witness, including the victim, points to the person
who has just committed the crime; 2) immediately
after the commission of the crime, a set of obvious
signs on the body, clothing or place of the inci-
dent indicate that this person has just committed a
crime, which is punishable by a fine of more than
three thousand tax-free minimum incomes, only if
the suspect has not fulfilled the duties imposed on
him during the imposition of a preventive measure,
or has not fulfilled the requirements for depositing
funds as bail and providing a document confirming
this in the prescribed manner.

Despite the clear indication of an exhaustive
list of legal grounds for detention, cases of viola-
tion of the procedure specified in the legislation are
common in practice, obviously due to an attempt to
detain a person without appropriate grounds. For
example, the local court correctly found that the
head of the investigative department committed ac-
tions that led to the knowingly illegal detention of a
person: in accordance with Article 40 of the CPC of
Ukraine, he instructed the operational unit to estab-
lish the location of the person, to bring him to the
office of the Ministry of Internal Affairs of Ukraine
in one of the regions. There were no grounds for
detention under Art. 208 of the CPC of Ukraine.
When giving instructions to deliver a person to the
office premises, the head of the department could
not but realise that it could be executed only in one
of the ways specified in the mentioned norm of the
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law, which actually happened later. Later, confirm-
ing this illegal detention, the law enforcement of-
ficer drew up a protocol in the absence of any of
the grounds provided for in Art. 208 of the CPC of
Ukraine (as a result of the above, the actions of the
police officer are qualified under Part 1 of Art. 371
of the Criminal Code of Ukraine) [1].

Often, detention does not occur immediate-
ly after the crime is committed, but much later.
Therefore, law enforcement officers, seeking to de-
tain persons who allegedly committed a criminal of-
fence, in some cases become subjects of a criminal
offence themselves. For example, the head of one
of the departments of the local prosecutor's office
in the Kirovohrad oblast and the senior investigator
of the Prymorskyi Police Department of the Central
Office of the National Police in Odesa oblast are ac-
cused of knowingly unlawful detention (Part 1 of
Article 371 of the Criminal Code of Ukraine). The
investigation established that the senior investiga-
tor received from the prosecutor a written order to
apprehend a person in accordance with Art. 208 of
the CPC of Ukraine. A police officer who was not
part of the investigation team, reliably knowing
about the illegality of this order, apprehended a cit-
izen without legal grounds a week after the possible
commission of a crime by him. The prosecutor then
placed the citizen in a temporary detention facility
on the basis of a detention report drawn up by the
investigator [2].

The apprehension of a person who is in a
dwelling or other possession of a person, and there-
fore the penetration into such a dwelling for the pur-
pose of detention, is possible in the following cases:

— with the voluntary consent of the person who
owns the dwelling or other property of the person to
enter the said premises;

— on the basis of the investigating judge's rul-
ing on permission to enter a suspect's home or other
property;

— without a ruling of the investigating judge un-
der exigent circumstances with further obtaining
such a ruling after entering the home or other prop-
erty of the person.

If there is a permit from a person who owns
a suspect's home or other property or a permit for
door breaching, then there are no procedural obsta-
cles to apprehending a person who is in the dwell-
ing or other property of the person if there are legal
grounds for such apprehension.

However, what if there are legal grounds for
apprehension, but there is no ruling from the investi-
gating judge and no permission from the person who
owns the housing or other property? In this case, it
is necessary to establish how the legal grounds for
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detention correspond to the grounds for entering a
person's home or other property in urgent cases. As
rightfully remarks V.Yu. Kalugin, exigent circum-
stance, apprehension and search are mutually con-
ditioned procedural actions. After all, when a person
is apprehended in a dwelling where they are hiding
from persecution, then, a search should be conduct-
ed to identify evidence of a criminal offence [3].

One of the exigent circumstances that give
the right to access the home or other property of a
person before the ruling of the investigating judge is
the case related to the direct prosecution of persons
suspected of committing a criminal offence (Part 3
of Article 233 of the CPC of Ukraine).

Direct prosecution of persons suspected of
committing a criminal offence may concern a per-
son suspected of committing a crime punishable by
imprisonment only in the following cases: 1) if they
were caught during the commission or attempted
commission of a crime (paragraph 1, part 1, Art. 208
of the CPC of Ukraine); 2) if immediately after the
commission of the crime, an eyewitness, including
the victim, or a set of obvious signs on the body,
clothing or place of the event indicate that this
person has just committed a crime (paragraph. 2,
part 1, Art. 208 of the Criminal Procedure Code of
Ukraine); 3) if there are reasonable grounds to be-
lieve that the person may escape with the purpose
of evading criminal liability, provided that they are
suspected of committing a grave or especially grave
corruption crime, referred by law to the jurisdiction
of the National Anti-Corruption Bureau of Ukraine,
or of committing a crime under Art. 255, 255-1, 255-
2 of the Criminal Code of Ukraine (paragraphs 3-4
of part 1 of Art. 208 of the Criminal Procedure Code
of Ukraine). Direct prosecution also applies to a per-
son suspected of committing a criminal offence, if
during the immediate prosecution after committing
a criminal offence such person fails to comply with
the lawful requirements of an authorised official
(paragraph 3 of Part 1 of Article 298-2 of the CPC of
Ukraine). That is, all these cases are subject to the
direct prosecution of persons suspected of commit-
ting a criminal offence (Part 3 of Article 233 of the
Criminal Procedure Code of Ukraine), and therefore,
if present, apprehension is possible in the home or
other property of the person. In such cases, it does
not matter whether the housing or other property
belongs to the perpetrator or another person who
may not be involved in the commission of a crimi-
nal offence. Such housing or other property may be
the place where a person has committed a criminal
offence or attempted to commit it, the place where
such a person tried to hide, or through which the sus-
pect tried to escape after the latter was committed.

10
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In such cases, the detention of a person imme-
diately after committing a criminal offence is entirely
legal and does not require any additional actions to
legalise this procedural action. However, the fact of
entering into a person's home or other property by ob-
taining a warrant for an inspection or search actually
after they have been conducted requires legalisation.

Direct prosecution in Part 3 of Article 233 of
the Criminal Procedure Code of Ukraine means that
a person suspected of committing a crime can be
prosecuted both immediately after the commission
of the crime and after a certain time, in particu-
lar, if his prosecution was continuous. In fact, con-
tinuous prosecution is one of the options for direct
prosecution, and therefore it is logical that it is also
used to interpret the provisions of Article 208 of
the Criminal Procedure Code of Ukraine (detention
by an authorized official) and Part 3 of Article 233
of the Criminal Procedure Code of Ukraine (forced
entry into a person's home or other property in exi-
gent circumstance), although the term “continuous”
is contained only in Paragraph 2 of Part 2 of Arti-
cle 207 of the Criminal Procedure Code of Ukraine.

Carrying out continuous persecution, autho-
rised officials are not actually limited in time, the
key factor is that the persecution does not stop. For
example, a person can be detained for 10-15 min-
utes, 1-2 hours or even several days after commit-
ting a criminal offence during a continuous pursuit.
In the process of continuous pursuit, persons sus-
pected of committing a crime can avoid detention
by constantly changing their location. In such cases,
employees of operational units indicate such cir-
cumstances in the report, after which they perform
actions aimed at establishing the location and de-
tention of these persons.

Detention of a person suspected of commit-
ting a criminal offence without a decision is possible
in any place, including housing, but only immedi-
ately after the commission of the crime or during its
continuous prosecution. At the same time, if there is
a court permit for detention in the form of a ruling,
such detention can take place at any time, regard-
less of the time that has passed since the commis-
sion of a criminal offence [4].

From the time of establishing the location of a
suspect in the housing or other possession of a per-
son, the investigator, while apprehending a person
in such places, also draws up a report of inspection
or search. At the same time, it should be noted that
the search as an investigative (search) action can be
conducted after entering data into the Unified Reg-
ister of Pre-trial Investigations (URPTI). Therefore,
as 0.V. Sachko rightly notes, having found the of-
fender at the scene, investigators and detectives are

actually “beyond the possibilities” of legally defined
actions, because criminal proceedings have not yet
been opened, and the law not only allows but also
requires such a person to be detained [5]. However,
O.A. Luchko defends a different position on this is-
sue, emphasising that although the CPC of Ukraine
does not clearly provide for the possibility of con-
ducting a search in the URPTI, however, after ana-
lysing Part 3 of Art. 233 of the CPC of Ukraine on
the right of the investigator, prosecutor in exigent
circumstance before the ruling of the investigating
judge to enter the home or other property, applying
after such actions to the investigating judge with a
request for a search, it can be concluded that it is
possible to conduct it before registering the data of
the URPTI in cases provided for by this rule [6].

In practice, to avoid the problematic situation
associated with the lack of a clear legislative provi-
sion on the possibility of conducting a search before
entering information about a criminal offence into
the URPTI, law enforcement officers only inspect the
scene after the physical restraint of a suspect. Mean-
while, another investigator (who is on daily duty as
a member of the investigative team) enters the rele-
vant information into the URPI, and only after that
the apprehension report is drawn up and the sus-
pect is searched. Generally, if such actions are taken
promptly enough, there are usually no problems.

Judge of the Criminal Court of Cassation
under the Supreme Court S. Fomin rightly points
out that many concerns that were raised in 2012,
when the CPC of Ukraine was adopted, remain un-
resolved to this day. Among them, there are issues
related to the regulatory expansion of the range of
procedural actions that could be carried out before
entering information in the unified state register of
legal entities. It is primarily a matter of the possi-
ble apprehension of a person in respect of whom
the police officers, who are not authorised to carry
out criminal procedural activities, have information
about committing or preparing to commit criminal
offences, personal search and engagement of an ex-
pert for examination. He noted that the Supreme
Court receives cassation appeals, in which the de-
fenders point out violations of the rights of a person
when he was forced to stay near the police officers
who performed the functions of public order protec-
tion. The Law of Ukraine “On the National Police”
provides for a superficial check and inspection and
restriction of movement of a person or vehicle as
preventive police measures. According to Part 1 of
Article 37 of this Law, the police are authorised to
apprehend a person on the grounds, in the manner
and for the periods specified by the Constitution of
Ukraine, the Criminal Procedure Code of Ukraine
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and the Code of Ukraine on Administrative Offenc-
es, and other laws of Ukraine. Administrative deten-
tion is carried out on the grounds and in the manner
prescribed by Art. 260-264 of the CAO, it can not be
applied to persons suspected of committing a crim-
inal offence, and detention as a measure to ensure
criminal proceedings can be carried out only after
entering data into the URPI. Such inconsistency be-
tween the normative acts in some cases may indeed
lead to a violation of human rights, and subsequent-
ly - to the recognition of evidence obtained before
the criminal proceedings as inadmissible [7].

That is, the lack of a clear indication in the
CPC of Ukraine on who is the authorised person to
apprehend, and the absence of clear regulation of
the procedure and grounds for physical restraint by
law enforcement officers of persons suspected of
committing criminal offences, leads to errors in the
execution of these actions. In some cases, this leads
to the defence filing appeals and subsequently cassa-
tion appeals to the courts to challenge the detention.

Article 262 of the CAO states that the admin-
istrative detention of a person who has committed
an administrative offence may be carried out only by
bodies (officials) authorised by the laws of Ukraine.
Administrative detention is carried out, in particu-
lar, by the National Police. That is, in the CAO, un-
like the CPC of Ukraine, physical apprehension and
its procedural registration can be carried out by the
same authorised person. Instead, according to the
CPC of Ukraine, physical detention can be carried
out by any law enforcement officer, and procedural
registration of this action can be carried out only by
the investigator, or prosecutor.

The time of detention of a suspected person
in specially designated premises starts from the mo-
ment of his/her apprehension. The concept of ap-
prehension is defined in Article 209 of the Criminal
Procedure Code of Ukraine (a person is apprehend-
ed from the moment when he/she is compelled by
force or by obedience to an order to remain near an
authorised official or in a room designated by an
authorised official).

At the same time, the legislation does not pro-
vide for the possibility of apprehension on suspicion
of committing a criminal offence before entering
data into the URPTI. Consequently, the obtained
evidence is recognised as inadmissible. In particu-
lar, the Ruling of the panel of judges of the First
Trial Chamber of the Criminal Court of Cassation
of the Supreme Court of February 16, 2021, in case
No. 204/6541/16-k states that the defender requests
to cancel the court rulings and close the criminal
proceedings. In this case, the defence, among other
arguments, raises the question of the inadmissibility
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of narcotic drugs seized from the convicted person,
since they were obtained during a personal search
after he was detained under Article 209 of the Crim-
inal Procedure Code of Ukraine.

Justifying their arguments, the defence re-
fers to the fact that this apprehension and personal
search were not documented in the report of appre-
hension, but in the report of an inspection of the
scene. The report of the inspection of the scene in
fact reflects a personal search of the detainee PER-
SON_1, which was conducted before entering infor-
mation about the crime into the URPI. The court
agreed that in such circumstances the protocol of in-
spection of the scene and the evidence derived from
it should be declared inadmissible [8].

Given this, it is advisable to envisage the pos-
sibility of apprehension on suspicion of committing
a criminal offence before entering data into the
URPTIL In such circumstances, any apprehension
of a person on suspicion of committing a criminal
offence will be lawful regardless of the moment of
physical restraint and procedural registration. If,
after the introduction of these legislative changes,
the apprehension occurs in a person's home or other
property and it is necessary to conduct a search, the
algorithm of actions will be as follows 1) entry into
the dwelling or other property of a person with his/
her voluntary consent or upon exigent circumstanc-
es (related to saving lives and property or direct
prosecution of persons suspected of committing a
criminal offence); 2) physical apprehension of a per-
son and its procedural registration; 3) entering data
into the URPTIL; 4) conducting a search; 5) immedi-
ate appeal of the prosecutor, investigator, inquiry
officer in agreement with the prosecutor after such
actions to the investigating judge with a request to
conduct a search.

Apprehension in the residence or other prop-
erty of a suspect to bring him/her to participate in
the consideration of the application for a preventive
measure in the form of detention. Apprehension in
a person's home or other property may also apply to
persons who have acquired the status of a suspect
or accused. For example, in accordance with Part 1
of Art. 188 of the CPC of Ukraine, the prosecutor,
and investigator, with the consent of the prosecutor,
have the right to apply for permission to apprehend
the suspect, accused to bring him/her to partici-
pate in the consideration of the application for a
preventive measure in the form of detention. Such
cases occur when the whereabouts of the suspect
is unknown and the suspect is put on the wanted
list. After obtaining a permit to apprehend for the
purpose of bringing such a person to justice and es-
tablishing their whereabouts, the question arises as
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to how to apprehend them if they are in the housing
or other property. If there are legal grounds for the
apprehension of a person (the relevant decision or
the person is officially wanted), law enforcement of-
ficers try to carry out the apprehension without en-
tering the home or other property of the person, so
as not to apply to the court for a search (inspection)
of the premises. This situation is partly determined
by a legal loophole, which does not classify such cir-
cumstances as exigent under Part 3 of Article 233 of
the CPC of Ukraine, which significantly complicates
the work of law enforcement. To avoid this problem,
the investigator may use the provisions of Art. 234
of the CPC of Ukraine “Search”, which states that
one of the tasks of the search is to establish the lo-
cation of the wanted persons. However, to achieve
this goal, the investigator requires a search warrant
from the investigating judge, unless, of course, there
are grounds for an urgent search involving the sav-
ing of lives and property.

In this case, it would be advisable to supple-
ment Part 3 of Article 233 of the CPC of Ukraine,
namely: “Investigator, detective, the prosecutor shall
have the right to enter the home or other property of
a person only under exigent circumstances related
to saving lives and property or direct prosecution of
persons suspected of committing a criminal offence,
or to apprehend a suspect, accused to bring him/
her to participate in the consideration of a request
for a preventive measure in the form of detention”.

Thus, entering a person's home or other prop-
erty to apprehend a person who has committed a
crime may be carried out both with and without
appropriate warrants in cases provided for by law.
In practice, there may occur situations where a war-
rant to forcibly enter the premises is available, and
the apprehension will be abrupt and carried out on
the basis of Art. 208 of the CPC of Ukraine, or, con-
versely, there is a warrant to apprehend a person,
and the entry into the premises is carried out with
voluntary consent or in the presence of exigent cir-
cumstances because there is a real threat that the
person sought is in a certain place and can hide.

Thus, having analysed the CPC, it should be
noted that entry into a dwelling or other property
of a person is possible by the ruling of the investi-
gating judge, by the voluntary consent of the owner,
and also under exigent circumstances. Such forced
entry can be executed by authorized bodies, i.e.,
law enforcement officers. Further physical restraint
or apprehension by order of a suspected person may
also be carried out by law enforcement officers.
However, the investigator and the prosecutor are
authorised to draw up a report of apprehension or a
report of the investigative (search) action. They are

the ones who are authorised to carry out criminal
procedural activities. The lack of clear definitions of
this issue in the CPC of Ukraine leads to confusion
regarding the powers of apprehension.

= Conclusions

Entering a residence or other property of a person
due to the need to apprehend a perpetrator requires
grounds for both entering and apprehending, as
these are actually different procedural actions.

Apprehension in the housing or other property
of a person, and, consequently, entering such housing
or other property of a person for the purpose of
apprehension is possible in such cases:

— with the voluntary consent of the person who
owns the dwelling or other property of the person to
enter the said premises;

—on the basis of the investigating judge's ruling on
permissionto enterasuspect'shome orother property;

- without a ruling of the investigating judge
under exigent circumstances with further obtaining
such a ruling after entering the home or other
property of the person.

In the event of apprehension by an authorised
official without a ruling of an investigating judge
or court, all police officers, in accordance with the
Law of Ukraine “On the National Police”, as well as
employees of other law enforcement agencies, may
physically restraint or apprehend by order. However,
only the investigator or prosecutor has the right to
formalise these actions by drawing up a protocol
of detention. In view of the above, the provisions
of the CPC of Ukraine require further elaboration
by clearly delineating apprehension, which covers
a range of measures from physical apprehension to
drawing up a relevant protocol.

Article 208 of the Criminal Procedure Code
of Ukraine should provide for a provision that
physical restraint or apprehension by order can be
carried out by law enforcement officers if there are
legal grounds specified in Part 1 of Article 208 of
the Criminal Procedure Code of Ukraine, and only
authorized officials — investigator, prosecutor — can
procedurally formalise these actions.

It is advisable to provide for the possibility
of apprehension on suspicion of committing a
criminal offence before entering data into the URPTI
at the legislative level. In such circumstances, any
apprehension of a person on suspicion of committing a
criminal offencewill belawfulregardlessofthemoment
of physical restraint and procedural registration. If,
after the introduction of these legislative changes,
the apprehension takes place in a person's home
or other property and there is a need to conduct a
search, the algorithm of actions will be as follows:
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- entering a person's home or other property
with his or her voluntary consent or under exigent
circumstances (in urgent cases related to saving
lives and property or direct prosecution of persons
suspected of committing a criminal offence);

— apprehension of a person and its procedural
registration;

— entering data into the URPI,;

- conducting a search;

—immediate appeal of the prosecutor, investigator,
and inquiry officer upon agreement with the
prosecutor to the investigating judge with a request
to conduct a search after conducting such actions.

It is necessary to expand the list of exigent
circumstances provided for in Part 3 of Art. 233 of the
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3aTpMMaHHSA YNTOBHOBAXEHOIO C/TY)K60BOI0 0co6010
B YXUTJi UM iHLLOMY BOJIOAIHHI ocobu:
aKTyaJibHi Npo6nemMun Teopii Ta NPaKTUKU

AHApin AHApinoBUY BO3HIOK,
AnboHa BacuniBHa [lyaa, Bitanin BonoauMmposuy ApeLlOHKOB

HarionasibHa akaziemMis BHyTpIllIHiX cIIpaB
03035, Cosnom’saHCBKa IUI0MA, 1, M. KuiB, Ykpaina

m AHotamisa. MeToo cTaTTi € aHaji3 IpOOJEMHUX MUTaHb KPUMiHAJIBHOTO MPOIECYaJTbHOTO MOPAAKY
3aTpPUMAaHHA B XUTJIi YU iHIIOMY BOJIOAIHHI ocoOu Ta GopMyBaHHA Ha Lill NiJicTaBi HAYKOBO OOIPYHTOBaHUX
peKoMeHAalii 3 yJOCKOHAaJIeHHS YMHHOI'0 3aKOHOIaBCTBA Ta MIPAKTUKHU HOro 3aCcToCyBaHHsA. MeTonoioris.
VY cTaTTi BUKOPUCTAHO KOMILJIEKC HAYKOBUX METOJiB, a came: TEPMiHOJIOTiUHHU, CHCTEMHO-CTPYKTYPHUM,
(popMasibHO-JIOTiUHNI, TOPiBHAJIBPHO- NMPaBOBUU. TeopeTHyHe MiAIPYHTA AOCJIifKeHHA CTAaHOBJIATH Mpami
yKpalHChKUX y4YeHUX, M0JIO)keHHs KpuMiHaibHOrO npouecyajpHOro KOJAeKCy YKpaiHu, a TaKoX NpaKTUKa
ioro 3actocyBaHHA. HaykoBa HOBM3HA CTaTTi MOJIATaE B TOMY, L[O B Hili BUCBIiTJIEHO OCOOJIMBOCTi
3aTpuUMaHHA ocobu, fAKa nepedyBa€ B XUTJIL YU iHIIOMY BOJIOAIHHI 0c00H, cpOPMYJIbOBAHO peKOMeHallil
OO0 3acTOCYyBaHHA BiANOBIAHUX INOJIOXeHb KpuMiHajapbHOrO MpolecyaJbHOr0 KoAeKcy YKpalHU Ha
MPaKTHUIli, a TaKOX BU3HAUYEHO HANpPsAMHU BAOCKOHaJIEeHHA KPHUMiHaAJBbHOIO NPOLiecyajibHOIO0 3aKOHOAABCTBa
3 MeTol0 MmifBuIlleHHA e(eKTHUBHOCTI MPOBeieHHA I[i€l nmporecyajbHOl Ail. 3a pe3yJyibTaTaMU JOCiI)KeHHs
chopMyJIbOBAaHO KOMILJIEKC MPOMO3ULil, COpAMOBAaHUX Ha BAOCKOHaJIeHHS NOJIoXeHb KpumiHaiabHOTO
MpoIleCcyaJIbHOTO KOJeKCYy YKpaiHH, 110 perjiaMeHTYI0Th NOPAAOK 3aTPUMaHHA B XXUTJIi a00 iHIIoMY BOJIOLiHHI
oco0u, i MpaKTUKH 1X 3aCTOCYBaHHsA, 30kpeMa: 1) 11 NpOHUKHEHHS 10 XKUTJIa YU iHIIOT0 BOJIOJiHHA 0CO0HU
y 3B’A3KYy 3 HeoOXi[IHiCTI0O 3aTpUMaHHA 0C0o0H, gKa BUMHNJIA KpHMiHaJIbHE MPaBONOPYILIEHH:, HeoOXiaHi
MiZICTaBu fAK JJIA IPOHUKHEHH:, TaK i 3aTPUMaHH:A, OCKiJIbKU GaKTUYHO Iie pi3Hi mpouecyaspHi Ail; 2) y
BUMNAAKY 3aTpUMaHHA YIOBHOBAXeHOI0 CJIyk00BOI 0co0010 0e3 yxBajiu CJOig4oro cyandi, cygy ¢isuuHe
3aTpUMaHHA YU 3aTpPUMaHHA 3a HakKa3oM MOXYTh 3[iMICHIOBATU BCi MpaliBHUKHU MOJIIIil BigMOBiAHO A0
3akoHy YkpaiHu «IIpo HamioHanpHy MoOJIillifo», @ TaKOoX NpamiBHUKN iHIINX NPaBOOXOPOHHUX OpPraHiB,
OfHaK mpoIecyajabHO OoGOpMIIATU Wi Ail NIJIAXOM CKJIQJaHHA MPOTOKOJIy 3aTPHUMaHHA Ma€ IMpaBo JIUIIe
CJIiAYui, NpoKypop (3 orjiAAy Ha 3a3HaueHe IOJIOKeHHA I1boro Kojekcy, moTpeGyioTh yTOUHEHHSA IIIAXOM
YiTKOTO PO3MeXyBaHHA 3aTPHMaHHA, sKe OXOILIIE BeChb KOMIJIEKC 3aXO[iB Bif (pi3sWUHOro 3aTpUMaHH:A
OO0 CKJIaJaHHA BiAMOBiAHOTO MOPOTOKOJYy Ta (isuvyHoro 3aTpumMaHH:A); 3) y cT. 208 KpumiHajibHOTO
MpolLlecyajibHOr0 KOJeKCy YKpalHU AOILiJIbHO Iepef0auynTy MOJIOKEeHHSA Ipo Te, Mo (i3nuHe 3aTpUMaHH:A
Yy 3aTpUMaHHA 3a HaKa3oM MOXYTh 3[AiMICHIOBATU MpalliBHUKU IPABOOXOPOHHUX OpraHiB 3a HasABHOCTI
NpaBOBUX MificTaB, 3a3HaueHuXx y 4. 1 ct. 208 Kopgekcy, a mporecyaabHO 0pOpMIIIOBATU 1i Ail MOXYTb JIKIIIE
YIOBHOBaXXeHi cJTy>x00Bi ocobu — cJIigquuii, MpoKypop; 4) Ha 3aKOHOAAaBUOMY PiBHi HeoOXiiHO NepeAbaUNTH
MOXJIMBICTh 3aTPUMaHHA 3a MiJ03pOI0 Y BUMHEHHI KpUMiHaJIbHOTO MPaBOINOPYIIeHHA O BHECEHHA AaHUX
1o EQUHOTO PeECTPY JOCYAOBUX PO3CJIiIyBaHb; 5) CJIiq pPO3MIMPUTU HEBiAKIaAHI BUNIAAKH, TepeadaveHi 4. 3
cT. 233 KpuMiHaabHOT0 IIpoLecyaJbHOr0 KoAeKCy YKpaiHu, IIJIAX0OM HaJJaHHA IIpaBa CJIiguoMy, Ji3HaBauy,
MPOKYPOPY [0 MOCTAHOBJIEHHA yXBaJi CJiAYOTO CYOAi BBIMTH A0 XUTJia YM iHIIOTO BOJIOAiHHA 0COOU B
HeBiAKJIAQAHUX BUIMAJKaX, [IOB’f3aHUX i3 3aTPMMaHHAM MiJO3PIOBAHOTO, OOBUHYBAYEHOIO 3 METOI0 HOTro
MIPUBOAY AJIA y4acTi B PO3TJiAAi KJIONOTaHHA PO 3aCTOCYBAaHHA 3aN00iKHOT0 3aX0AY y BUIJIAAI TPUMaHHA
M7y BapTOM0

m KulouoBi cjioBa: 3aTpuMaHHs; YIOBHOBaXkeHa CJIyk0oBa oco0a; XKUTJIO; iHIIE BOJIOLIHHSA 0COOWH,;
MPOHUKHEHHA A0 XUTJa abo iHIIOTOo BOJIOAIHHA 0co0U; OOMIYK; OTJIAL; CJIiAunil
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m Abstract. The purpose of the study is a comprehensive examination of the subjective side of the criminal
offence of illicit enrichment by analysing the content of its individual features, and the development of
new legal mechanisms to improve Article 368 of the Criminal Code of Ukraine. The methodology of the
study is a set of scientific methods, among which a prominent one is a dialectical method, which allows for
determining the theoretical, legislative, and applied aspects of the subjective side of illicit enrichment. The
paper also uses general scientific and special methods of cognition, namely: formal-logical, system-functional,
comparative-legal and historical. The scientific novelty of the study is that it highlights the relevant aspects
of the subjective side of illicit enrichment using modern methods of cognition and considers the latest
achievements of science. Specific suggestions for improving the content of Art. 368 of the Criminal Code of
Ukraine was proposed. Based on the results of the study, the conclusions on the subjective side of the corpus
delicti of illicit enrichment were formulated. In particular, it is argued that illegal enrichment can only be
carried out with direct intent. The author proposes to define the intellectual moment of direct intent of illicit
enrichment as the mental attitude of a person to their actions and consequences in case of committing the
said criminal offence, which covers the awareness of three blocks of features: a) signs of the content of the act
(the perpetrator, realising the social danger of their actions, acquires assets); b) features of social status (the
subject’s awareness of their legal status, the importance of the position held by the person in public authorities
or local self-government bodies and the functions their performs); c¢) other signs of a socially dangerous act
that depends on the time, method, place, and situation that the perpetrator must be aware of. In turn, the
intentional aspect of the criminal offence in question involves the desire to commit the relevant socially
dangerous act, namely the desire to acquire assets. Motive — mercenary (the method of which is the illegal,
unlawful, prohibited by law acquisition of material wealth (acquisition of assets) for their own enrichment);
purpose — acquisition of assets in respect of which a person will be able to directly or indirectly perform any
actions at his discretion; emotional state — a state of strong emotional excitement (physiological affect), but
does not affect the qualification of illicit enrichment. It is proposed to supplement Part 1 of Article 368 of this
Code with the word “intentional” before the words “acquisition by a person... assets ....”

m Keywords: illegal enrichment; criminal offence; subjective side; intent

= Introduction

One of the key topical areas of the criminal law of
Ukraine is the issue of the subjective side of a criminal
offence. The establishment of the most important insti-
tutions of criminal law depends on the correct solution
and establishment of the signs of the subjective side.
Criminal liability for illicit enrichment in
Ukraineisprovided forin Art. 368 of the Criminal Code
of Ukraine: acquisition by a person authorised to
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perform the functions of the state or local self-gov-
ernment of assets, the value of which exceeds his
or her legal income by more than six thousand
five hundred tax-free minimum incomes. Note 1 to
Art. 368 of the Criminal Code of Ukraine defines the
persons subject to criminal liability for illicit enrich-
ment. Part 2 of Article 368 of the Criminal Code ex-
plains how to interpret the acquisition of assets. The
subject of illicit enrichment is defined in parts 3 and
4 of Art. 368 of this Code. Part 5 of Art. 368 refers
to the difference between the value of the acquired
assets and the legitimate income of the subject of
illicit enrichment. However, the subjective side in
the studied criminal law provision is not defined by
the legislator.
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Subjective side of the criminal offence of illegal enrichment

Despite a significant number of scientific
works devoted to the aspects of the subjective side
of illicit enrichment, which are of important scien-
tific and practical importance, many issues remain
unexplored. This is primarily due to the fact that
the criminal law norm of illegal enrichment in the
Criminal Code has been changed and supplemented
seven times. In addition, the vast majority of stud-
ies of illicit enrichment were carried out under the
wording of Art. 368 of the Criminal Code, which,
according to the decision of the Constitutional Court
of Ukraine of February 26, 2019, No. 1-p/2019, was
recognised as inconsistent with the Constitution of
Ukraine. The above shows the relevance of the cho-
sen topic and necessitates an in-depth theoretical
analysis of the subjective side of illicit enrichment.

The purpose of the study is a comprehensive
study of the subjective side of the criminal offence
of illicit enrichment by analysing the content of its
individual features, and the development of new
legal mechanisms for improving Article 368 of the
Criminal Code of Ukraine.

The scientific novelty of the study is that it
highlights the relevant aspects of the subjective side
of illicit enrichment using modern methods of cog-
nition and considers the latest achievements of sci-
ence. Specific proposals for improving the content of
Art. 368 of the Criminal Code of Ukraine are proposed.

m Results and Discussion

In criminal law theory, it is generally accepted that
the subjective side of a criminal offence is the inter-
nal side of a socially dangerous act, that is, a set of
processes that occur in the consciousness and will of
a person, awareness of their own actions and fore-
sight of consequences, the goal that a person seeks
to achieve, the motive by which they are guided,
and the emotions they experience [1].

Valid is the argument of R.V. Veresha, who in
his thesis “Problems of the subjective side of a crimi-
nal offence” emphasised that the subjective side of a
criminal offence as a legal construct involves struc-
turing (modelling) of the most significant character-
istics of mental activity of the relevant type (varie-
ty) of a socially dangerous act for criminal law [2].

The content of the subjective side of the com-
position of a criminal offence covers the following
legal features: guilt, motive, purpose, and emotion-
al state. The mandatory feature among them is the
plea of guilty, while other features are optional, and
have a mandatory nature, when directly mentioned
in the disposition of the criminal law norm, or arise
from its content. Theoretically, guilt is characterised
by such features as form and content. Sometimes
there is also such a sign as the degree of guilt [3].

Art. 23 of the Criminal Code stipulates that
the concept of “guilt” should be interpreted as the
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“mental attitude of a person to the committed action
or inaction provided for by this Code and its conse-
quences, expressed in the form of intent or negli-
gence”, while the content of its forms is covered in
Articles 24, 25 of the Criminal Code of Ukraine.

It is evident that the definition of direct in-
tent in Part 2 of Article 24 of the Criminal Code of
Ukraine is quite correct only in relation to the mate-
rial elements of criminal offences.

The analysis of Article 368 of the Criminal
Code of Ukraine, suggests that according to the con-
struction of the objective side, illicit enrichment re-
fers to acts with a material composition [4]. That is,
illicit enrichment can be committed only with direct
intent. In view of the above, itisnecessary to highlight
the intellectual and volitional aspects of the direct
intent of the criminal offence under investigation.

In particular, M.V. Kocherov argues that the
intent of a person who receives an unlawful benefit
is embraced by the fact that the items received or
services accepted are of a property nature and their
receipt is illegal [5].

According to O.P. Deneha, the guilty person,
the guilty person, illegally acquiring assets in own-
ership, is aware that his actions cause damage to
public relations in the public service and economic
and national security in general [6].

Regarding the above stance, I.M. Yasin stressed
that the consciousness of the perpetrator is occupied
by the acquisition of assets that are not equivalent
to the time spent on the performance of the func-
tions of the state or local self-government, or other
income not prohibited by law, and vice versa, such
assets acquired illegally, without grounds provided
for in the law, as a result of corruption schemes,
illegal transactions or other offences aimed at illic-
it enrichment [7]. That is, the content of the intel-
lectual sign of intent also includes the perpetrator’s
understanding of all the signs of the subject of illicit
enrichment (physical, economic and legal).

The intellectual aspect of the direct intent
of illicit enrichment is successfully reflected in the
criminal legislation of the Republic of Lithuania.
Based on the analysis of the problems that arose in
the country on the way to implementing a modern
legal mechanism of the criminalisation of illicit en-
richment, C. Bikelis concludes that the concept of
criminalisation of illicit enrichment is less promising
than the concept of civil confiscation of property [8].

Part 1 of Art. 189 of the Criminal Code of the
Republic of Lithuania stipulates that a person who
owns property worth more than 500 minimum sub-
sistence minimums and who at the same time was
aware or could have been aware that such property
was not acquired with the use of legitimate income
shall be punished by a fine or arrest or imprison-
ment for up to four years.
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The authors believe that the intellectual as-
pect of a person’s mental attitude to his own actions
and consequences during the commission of illicit
enrichment includes awareness of three blocks of
features: a) signs of the content of the act (the per-
petrator, realising the social danger of his own ac-
tions, acquires assets that do not belong to him);
b) features of social status (the subject’s awareness
of his legal status, the importance of the position
held by the person in public authorities or local
self-government bodies and the functions he per-
forms); c¢) other signs of a socially dangerous act
(depending on the time, method, place, situation,
which the perpetrator must be aware of).

In turn, the volitional aspect of direct intent
is the desire for the foreseeable consequences of
one’s own act. The volitional aspect of intent should
be considered with regard to the differentiation of
types of intent into direct (characterised by the de-
sire for socially dangerous consequences) and in-
direct (unwillingness, but conscious assumption of
socially dangerous consequences).

Given the outlined standpoint, along with the
proposal by R.V. Vereshi, the authors find it reason-
able to define the volitional feature of direct intent
as the desire to commit relevant socially dangerous
acts [2]. Since illicit enrichment can be committed
only with direct intent, the volitional aspect of the
criminal offence in question involves the desire to
commit socially dangerous acts, in particular the de-
sire to acquire assets.

It is also important to consider the motive,
purpose and emotional state as signs of the subjec-
tive side of the criminal offence under Art. 368 of
the Criminal Code of Ukraine.

Paragraph 2 of Part 1 of Article 91 of the CPC
of Ukraine stipulates that in criminal proceedings
the guilt of the accused in committing a criminal
offence, the form of guilt, motive and purpose of
committing a criminal offence shall be proved.

Motive is something that prompts a person to
commit a socially dangerous act, a source of activi-
ty. Noteworthy is the conclusion of O.S. Yunin, who
considers the motive of a criminal offence to be the
result of a complex motivational process formed un-
der the influence of the synthesis of subjective and
objective factors, which proceeds in the mind of the
subject and constitutes an internal incentive to com-
mit a criminal offence [9].

According to K.V. Ilyashova, the vital need
that the perpetrator wants to satisfy may be of a
selfish nature or may not be related to the acquisi-
tion of material values or deprivation of property
obligations at all, but its satisfaction can only be
achieved by encroaching on a property, which does
not yet indicate a selfish motivation for the perpe-
trator’s behaviour [10].

It is necessary to emphasise that the commis-
sion of illicit enrichment has a predominantly selfish
motive. Scholar V.I. Tyutyugin believes that the sub-
jective side of illicit enrichment is characterised by
the presence of a mercenary motive, because, pursu-
ing such a goal, the guilty person is thereby guided by
motives to illegally obtain material goods, acquire or
preserve certain property rights, seeks to avoid ma-
terial costs or achieve other material benefits [10].

Researcher .M. Yasin shares this position and
notes that the main motive on which the decision of
the subject of illicit enrichment is based is mainly
the desire to increase assets and improve their fi-
nancial situation [7].

According to the authors, the defining feature
for assessing the mercenary motive of illicit enrich-
ment is the method, which consists of the illegal,
unlawful, prohibited by law acquisition of material
wealth (acquisitionofassets) fortheirownenrichment.

It is important to note that there is a close in-
ternal connection between the motive and purpose
of a criminal offence.

In criminal law theory, the purpose of a crimi-
nal offence is defined as a person’s understanding of
the result of his or her activity, and what the person is
going to achieve [1]. Thus, this is what the subject of
the criminal offence is trying to achieve by commit-
ting a socially dangerous act under the Criminal Code.

Justified is the argument of R.V. Veresha re-
garding the fact that the whole process of commit-
ting a criminal offence is accompanied by the forma-
tion of perception images. By committing criminal
activity, the subject of a criminal offence seeks to
get closer to the desired goal, that is, to achieve a
certain result in the future [2]. Besides, the actors of
corrupt relations aim to keep the committed socially
dangerous acts secret. In this regard, the perpetra-
tors avoid criminal liability, and illegally obtained
assets are not contributed to the state revenue [11].

Themaingoal of thesubjectofillicitenrichmentis
to acquire assets in respect of which he will be able to di-
rectly or indirectly perform any actions at his discretion.

Emotional state — a state of strong emotional
excitement (physiological affect) — is a constructive
feature exclusively provided for in the article of the
Criminal Code, and also, according to paragraph 7
of Article 66 of the Criminal Code, is a circumstance
that mitigates the punishment. However, it is al-
most impossible to commit a criminal offence under
Art. 368 of the Criminal Code under the influence
of strong emotional distress caused by illegal or im-
moral actions of another person.

In view of the above, it is advisable to amend
Art. 368 of the Criminal Code, in particular: Part 1
of Art. 368 of this Code should be supplemented
with the word “intentional” before the words “ac-
quisition of assets by a person...”.
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Subjective side of the criminal offence of illegal enrichment

= Conclusions

The study of the subjective side of the corpus delicti
of illicit enrichment was conducted in view of legal
features: guilt, motive, purpose and emotional state.
It is established that illegal enrichment can only be
carried out with direct intent. Based on this, the in-
tellectual and volitional aspects of the direct intent
of this criminal offence are investigated.

The author proposes to define the intellec-
tual moment of direct intent of illicit enrichment
as a person’s attitude towards his actions and con-
sequences in case of committing the said criminal
offence, which includes awareness of three blocks
of features: a) signs of the content of the act (the
perpetrator, realising the social danger of his own
actions, acquires assets); b) features of social status
(the subject’s awareness of his legal status, the im-
portance of the position held by the person in state
authorities or local self-government bodies and the
functions he performs); c¢) other signs of a socially
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Cy6’eKTUBHa CTOPOHa cKnaay
KPUMiHaNIbHOro NpaBonopyLUeHHSA He3aKOHHOrro 36arauyeHHs

BorpaH Neoprinosuy Be3arMHCbKUMn

HarnionasnibHa akazemisa BHYTpIILlIHIX clIpaB
03035, Costom’ssHCBKa IT0IIa, 1, M. KuiB, YkpaiHa

m AHOTamis. MeTol CTaTTi € KOMIUIEKCHE OCTiIKeHHsA Cy0’€KTUBHOI CTOPOHU CKJIALy KPHUMiHAJIBHOTO
MpaBONOPYIIeHHA He3aKOHHOT0 30araueHH:A MJIAX0M aHaJli3y 3MiCTy OKpeMUX 11 03HaK, a TaK0X pO3p00JIeHHA
HOBUX NIPABOBUX MEXaHi3MiB yJOCKOHaJieHHA cT. 3685 KpumiHasbHOro Kojekcy YkpaiHu. MeTodoJiorito
OOCJIi)KeHHA CTaHOBUTh KOMILJIEKC HAayKOBUX METOZiB, cepel AKUX BaXJIMBe Miclie Mocifae AialeKTUIHUN
MeToJ, IKUI Aa€ 3MOTy BU3HAUUTU TEOPEeTHUYHi, 3aKOHOJaBUi Ta MPUKJIA[HI acleKTu Cy0’€KTUBHOI CTOPOHU
He3aKOHHOTro 30arayeHH:A. Takox y poOOTi BUKOPHCTaHO 3arajlbHOHAYKOBIi Ta crelliajibHi MeTOAM Mi3HaHHsA, a
came: GOpMaJIbHO-JIOTiYHNI, CUCTEMHO-(DYHKIIIOHAIBHNY, TOPiBHAJIBHO-IPABOBUH Ta icTopnuHuii. HaykoBa
HOBU3HA CTATTi IOJIATAE B TOMY, III0 B Hill BUCBITJIEHO aKTyaJIbHi MpobJjieMu Cy6’eKTUBHO1 CTOPOHU HE3aKOHHOTO
30araueHHsA 3 BHKOPUCTAHHAM Cy4YaCHHUX METOJiB Mi3HAaHHA Ta BpaxXyBaHHAM HOBITHiIX AOCATHEHb HAyKU.
3anponoHOBaHO KOHKPETHI IIPONO3ullil 3 yAOCKOHAJIeHHA 3MicTy cT. 3685 KpuMiHaipHOro Kofekcy YKpaiHu.
3a pesyJibTaTaMu 3A4iMICHEHOTO JOCJIiIXKeHHA cHOPMYJIbOBAaHO BUCHOBKHU 11010 Cy0’€KTUBHOI CTOPOHU CKJIagy
He3aKOHHOro 30araueHHsA. 30KpeMa, apryMeHTOBAaHO, L0 He3aKOHHe 306aradueHHsA MoXe OyTHU 34iMICHEHO
Jyile 3 OpAMUM yMMCJIOM. 3alpolOHOBAHO iHTeJeKTyaJbHUII MOMEHT MNPSMOTO yMMCJY HEe3aKOHHOTO
30araueHHs BU3HAYaTU fAK MICUXiUHE CTaBJeHHA 0coOU A0 BJIACHUX HiAHb i HACJ/Ii[KiB, Yy BUMAAKy BUMHEHHS
Hel 3a3Ha4eHOr0 KPUMIiHAJIbHOTO IPAaBOIMOPYIIEHHs, M[0 OXOIUIIOE YCBiAOMJIEHHA TPbOX OJIOKIB O3HAaK:
a) O3HaK 3MiCTy JisTHHS (BUHHUM, YCBiIOMJIIOIOUM CyCIiJIbHY HeGe3MmeyHicTh BJacCHUX Mill, HAaOyBaE aKTUBN);
6) ocobyiBOCTEN cormiaJbHOTO cratycy (ycBimomuieHHs cy6’€KTOM CBOT'O IIPaBOBOT'O CTATyCy, BaXJIMBOCTi
nocajau, Ky ocoba obiliMae B opraHax fiep>kaBHo1 Bjau abo opraHax MiCIieBOro caMoBpAAyBaHHs, i QyHKLIH,
sKi BOHa BUKOHYE); B) iHIIMX O3HAK CYCIiJIbHO HebGe3leyHOro isHHs, [0 3aJiexaTh Bif uacy, crmocooby,
Mmicis, 06CTaHOBKY, SKi MOBUHEH YCBiOMJIIOBaTU BUHHUM. CBOEI YepProw BOJBOBUU MOMEHT PO3TJIAHYTOTO
KpUMiHaJIbHOTO IIpaBOMNOpYIIeHHA MepeAbavyae OaxaHHA BYMHUTH BiJNOBigHe CyCHiJbHO Hebe3neuHe
nisHHA, a caMe GaxaHHs HAOyTU aKTHUBU. MOTHUB — KOPUCJIUBHUHN (CIOCIO AKOTO TMOJIATAE B HE3AaKOHHOMY,
MPOTUIPAaBHOMY, 3a060pOHEHOMY 3aKOHOM 3aBOJIOAIHHI MaTepiampHUMM OJiaramMu (HaAOyTTs aKTHBIB)
1A BJIAacHO1 moTpebu 36aravyeHHs1); MeTa — HAOyTTs aKTUBIB, 100 SKUX ocoba 3Moxe 6e3rocepeHbO YU
orocepeqKOBAHO BUMHATU OyIb-AKi Ha 11 po3cy/ Ail; eMOLiMHME CTaH — CTaH CUJIbHOT'O AyIIEBHOTO XBUJIIOBAaHHA
(disiosoriunuii adpekT), oJHAK Ha KBaJidikaliilo He3akoOHHOTro 30aradeHHs He BIUIMBAaE. 3alPOIIOHOBAHO 4. 1
ct. 3685 mporo Komekcy MOMOBHUTU Iepej cjioBaMU “HabyTTA 0c0000... aKTHUBiB....” CJIOBOM “yMrucHe”

m Kutio4oBi cjioBa: He3akoHHe 36aravueHHs; KpUMiHaJIbHe NIPABOMOPYIIEHH; Cy6’eKTUBHA CTOPOHA; YMUCE
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m Abstract. The purpose of the study is to identify the methods of illegal manufacture, modification or repair of
firearms or falsification, illegal removal or alteration of their markings or illegal manufacture of ammunition,
explosives or explosive devices. The methodological basis of scientific research is a set of methods and
techniques of scientific cognition necessary for the realisation of a certain goal, the specifics of the object and
the subject of research. The use of these methods ensured the credibility and reliability of the research results.
The main method of research is dialectical, which uses laws and categories to define the means of illegal
manufacture, modification or repair of firearms or falsification, illegal removal or alteration of their markings
or illegal manufacture of ammunition, explosives or explosive devices. Special research methods were also
applied, namely: system analysis method, system-structural, formal-logical, sociological and statistical. The
scientific novelty of the study is: establishing the main methods of committing the crime in question as active
measures in relation to firearms, ammunition, explosives or explosive devices: manufacturing (for all items
of weapons defined in Art. 263-1 of the Criminal Code of Ukraine); processing, removal of markings, change
of markings (only in relation to firearms); most methods of committing crimes are full-structured (have
stages of preparation, commission and concealment); actions covered by the features of this crime are often a
separate link in the chain of detailed planned criminal activity related to trafficking in weapons, ammunition,
explosives or explosive devices; the expediency of defining in Art. 263-1 of the Criminal Code of Ukraine
criminal liability for the illegal modification of ammunition. Conclusions. Most of the methods of committing
crimes under Art. 263-1 of the Criminal Code of Ukraine are complex, that is, they include the following
stages: a) preparation: selection of premises; preparation of necessary materials, devices, and tools; using
publicly available information in open sources on the manufacture, structural changes to weapons; purchase
of tools, metalworking devices; visits to facilities related to their production, storage and use; targeted
inspection of military conflict zones; b) committing and c¢) concealing: failure to appear when summoned;
giving false testimony; refusal to testify; putting forward a false alibi; destroying traces and instruments of a
criminal offence; influencing witnesses. In addition to the established, typical methods of committing crimes
under Art. 263-1 of the Criminal Code of Ukraine, tendencies to improve, and modernise methods of illegal
manufacture, modification or repair of weapons have been identified: high-tech processing, manufacturing
using modern technical means; use of reference information, purchase of individual structural mechanisms,
parts for weapons through Internet sites; use of camouflage means. The activities falling under Art. 263-1 of
the Criminal Code of Ukraine often constitutes a separate link in the chain of well-planned criminal activities
related to illicit trafficking in weapons, ammunition, explosives or explosive devices
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According to statistics, of all the crimes related to vi-
olation of the established rules for handling danger-
ous goods, the illegal manufacture, modification or
repair of firearms or falsification, illegal removal or
alteration of their markings or illegal manufacture of
ammunition, explosives or explosive devices defined
in Art. 263-1 of the Criminal Code of Ukraine is one
of the least common. However, in recent years, such
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illegal activities have become organised, these crimes
have become highly professional and specialised.
Improvised explosive devices, grenades, grenade
launchers, mines and shells are actively used [1].

The method of committing a crime, is a fun-
damental element of any forensic characteristic, it is
regarded as a source of information necessary for the
detection and prevention of crimes. Crimes under
Art. 263-1 of the Criminal Code of Ukraine are no
exception, as the importance of the method of this
socially dangerous act is evidenced by the disposi-
tion of the article of the Criminal Code of Ukraine.
According to the method of committing these
crimes, it is possible to establish certain character-
istics of the criminal's identity, such as the presence
of professional skills and criminal experience, phys-
ical data, the degree of awareness about the ways
of using firearms, military supplies, explosives or
explosive devices for criminal purposes, and so on.

The issue of illicit trafficking of weapons, spe-
cial features of their examination and analysis of the
relevant cases were studied by the following Ukrain-
ian and foreign scientists: P.D. Bilenchuk, V.I. Bo-
rysov, V.V. Bychkov [2], V.F. Vasyukov, A.V. Kokin,
0.S. Sokolov [3-5], V.Ya. Tatsii, A.E. Shalagin,
V.O. Yaremchuk et al. [6]. At the same time, many
issues in this area remain unresolved. Given the
above, it is important to investigate the methods of
manufacturing, modification or repair of firearms
or falsification, illegal removal or alteration of their
markings or illegal manufacture of ammunition, ex-
plosives or explosive devices.

The purpose of the study is a systematic anal-
ysis and presentation of the material related to the
definition of typical ways of committing criminal
offences under Art. 263-1 of the Criminal Code of
Ukraine to form adequate counteraction and inves-
tigation methods.

To achieve this goal, the following tasks are
set: 1) to outline the stages of committing crimes
under Art. 263-1 of the Criminal Code of Ukraine;
2) to determine the features of the methods of com-
mitting these crimes; 3) to identify trends in im-
proving the methods of committing crimes under
Art. 263-1 of the Criminal Code of Ukraine, on the
basis of which to propose effective solutions to de-
tect and prevent them.

The scientific novelty of the study is: estab-
lishing the main methods of committing the crime
in question as active measures in relation to fire-
arms, ammunition, explosives or explosive devices:
manufacturing (for all items of weapons defined in
Art. 263-1 of the Criminal Code of Ukraine); mod-
ification, removal of markings, change of markings
(only in relation to firearms); most methods of com-
mitting crimes are full-structured (have stages of
preparation, commission and concealment); actions
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covered by the features of this crime are often a sep-
arate link in the chain of detailed planned criminal
activity related to trafficking in weapons, ammuni-
tion, explosives or explosive devices; the expedien-
cy of defining in Art. 263-1 of the Criminal Code of
Ukraine criminal liability for the illegal modifica-
tion of ammunition.

= Results and Discussion

Among a number of possible interpretations of the
category under study, the authors chose the ap-
proach to the interpretation of the method of com-
mitting a crime proposed by V.K. Veselsky, S.M. Za-
vyalov & V.V. Piaskovsky, who formulate it as a
pattern of actions for the preparation, commission
and concealment of traces of a crime, which char-
acterises forensically significant information about
the perpetrator and the means used by him and the
possibility of their use in the detection and investi-
gation of crimes [7].

The generalised forensic investigative prac-
tice and analysis of the assessment of this element
of forensic characteristics by leading scientists gives
grounds for concluding that it is necessary to iden-
tify new modern methods of preparing, committing
and concealing crimes under Article 263-1 of the
Criminal Code of Ukraine as one of the most impor-
tant sources of formation of criminalistically signif-
icant information.

Differentiation of the perpetrator's actions by
the stage of their execution allows a more detailed
study of the specifics of the preparation, commis-
sion and concealment of the crimes under investiga-
tion, and on the basis of knowledge of these features
to establish and expose the identity of the offender.
Actions of the perpetrator in preparing for the man-
ufacture or modification of firearms, ammunition,
explosives, explosive devices, concealment of such
actions are closely interrelated, forming the method
of this crime or group of crimes, as they are driven
by a single plan and intent.

The objective side of the crime under Art. 263-
1 of the Criminal Code of Ukraine consists in com-
mitting the following active actions in relation to
firearms, ammunition, explosives or explosive de-
vices: 1) manufacture; 2) modification (only for fire-
arms); 3) repair (only for firearms); 4) removal of
markings (only for firearms); 5) change of markings
(only for firearms). Such methods of illegal actions
in relation to these items defined in the disposition
of Article 263-1 of the Criminal Code of Ukraine
play the role of a criminal-forming feature in case of
their illegality. At the same time, the establishment
of the method of committing a criminal offence
should not be based on the criminal legal qualifica-
tion of the crime, it is primarily an element of the
manifestation of the act in the external environment.
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The procedure for handling certain types of
weapons, approved by the resolution of the Cabinet
of Ministers of Ukraine “Regulations on the licens-
ing system” of October 12, 1992 No. 576, concerns
objects, materials and substances that are subject to
the requirements of the licensing system, which in-
clude firearms, cold weapons, air weapons of calibre
over 4.5 mm and a bullet speed of more than 100
meters per second, devices of Ukrainian manufac-
ture for firing cartridges equipped with rubber or
similar non-lethal projectiles, and the said cartridg-
es, explosive materials and substances. Also, the
Resolution of the Verkhovna Rada of Ukraine “On
the Right of Ownership of Certain Types of Prop-
erty” of June 17, 1992, No. 2471-XII establishes a
list of types of property that cannot be owned by
citizens, public associations, international organisa-
tions and legal entities of other states on the ter-
ritory of Ukraine, which include weapons, ammu-
nition (except for hunting and pneumatic weapons
and ammunition, as well as sports weapons and am-
munition). The main departmental normative legal
act that regulates the circulation of weapons is the
Instruction on the procedure for the manufacture,
acquisition, storage, accounting, transportation and
use of firearms, pneumatic, cold and chilled weap-
ons, devices of domestic production for firing car-
tridges equipped with rubber or similar non-lethal
projectiles and ammunition, ammunition for weap-
ons, main parts of weapons and explosives” of Au-
gust 21, 1998, No. 622.

0.D. Shelkovnikova considers the circulation
of specific types and types of weapons, ammunition
and ammunition within the country (a particular re-
gion) to be the legal circulation of weapons, which
covers all operations from the moment of its creation
or receipt for sale, dispatch, transfer through sales
channels, receipt by the user or exporter, on the ba-
sis of the relevant rules and restrictions contained
in the current legislation. The researcher defines il-
legal arms trafficking as the movement of weapons
with violations in the sphere of legal circulation [8].

The dictionary interprets the term “illegal” as
contrary to the law, inconsistent with it, prohibited
by law, violating the law [9]. The UN Model Law on
the Illicit Manufacturing of and Trafficking in Fire-
arms, Their Parts and Components and Ammunition
of 8 July 2011 defines “illicit trafficking” as the im-
port, export, acquisition, sale, delivery, movement
or transfer of firearms, their parts and components
and ammunition from or through the territory of
one State to another State...” [10].

According to the draft law “On the circulation
of civilian firearms and ammunition” (reg. No. 4335
of November 6, 2020), the production (manufacture)
of weapons is the creation of a new unit of weapons
from materials and substances that were not weapons;
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assembly of weapons from parts and components in
the conditions of production (institution) or modifi-
cation of any items, due to which they acquire the
properties of weapons; creation of the main parts
of weapons or means of reducing the volume of the
shot. Consequently, the subject of criminal activity
can be these actions not only in relation to weapons,
but also in relation to their individual components.

The production (manufacture) of combat sup-
plies is defined as the creation of a new unit of com-
bat supplies from materials and substances that were
not combat supplies (except for the re-equipment of
combat supplies). Such actions are carried out to en-
dow these items with the properties of firearms, their
main parts or devices for changing the modes of fire.

Illegal manufacture should also be considered
an act in the form of non-application by the manu-
facturer of weapons of the legal marking (product
name, country or place of manufacture, serial num-
ber) on the main parts of firearms or devices for
changing the firing modes or actions to remove such
marking by a person [11].

According to para. 14 of the Code of Judicial
Practice of Ukraine “On judicial practice in cases
of theft and other illegal handling of weapons, am-
munition, explosives, explosive devices or radioac-
tive materials” of April 26, 2002 Ne 3, the repair
of firearms is the restoration of the characteristic
properties of the specified object by replacing or re-
storing worn or otherwise unsuitable parts, mecha-
nisms, eliminating defects, breakdowns or damage,
establishing the normal functioning of various parts
and mechanisms, as a result of which these items
become suitable for use for their intended purpose.

Illegal repair of firearms A.A. Chistyakov
considers, firstly, the elimination of inconsistencies
in it (except for the repair and replacement of its
non-main parts), its main individual and adapted, in
particular, to change the modes of fire; secondly, ac-
tions that restore the destructive properties of both
firearms or the suitability of its main parts and the
considered devices intended to be used in certain
types of weapons; thirdly, customization by owners
of such items for their own needs [11].

Article 37 of the draft law No. 4335 of No-
vember 6, 2020, stipulates that the right to manu-
facture civilian firearms and ammunition is granted
to legal entities that have obtained a license for the
production of civilian weapons and ammunition,
a permit for the operation of an establishment for
the production of weapons and ammunition. Legal
entities that have the right to manufacture civilian
firearms must ensure the safety of production, exer-
cise control over the production modification, and
comply with the licensing conditions for such activ-
ities. Each unit of manufactured civilian firearms as-
signed to the appropriate category must be marked,
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and meet the safety requirements and technical re-
quirements for weapons of this category. Also, the
right to repair civilian firearms has legal entities,
individual entrepreneurs who have received a li-
cense to repair civilian weapons and ammunition
and permission to operate a weapons repair shop.
The procedure for obtaining licenses for the produc-
tion and repair of civilian weapons and ammuni-
tion, a permit for the operation of an institution for
the production of weapons and ammunition, and a
permit for the operation of a weapons repair shop
is established by the Cabinet of Ministers of Ukraine
(Part 8 of Article 37 of the draft law).

Repair of firearms and their main parts are not
considered to be a type of their manufacture, which
cannot be said about the alteration of firearms and
their main parts. Repair is essentially the restora-
tion of consumer properties of an item. Accordingly,
the concept of repair cannot be considered as man-
ufacturing [11]. The Great Ukrainian Legal Ency-
clopedia defines the conversion of weapons as the
transformation, and alteration of certain objects by
giving them the properties of firearms [4].

Some experts interpret the illegal modifica-
tion of firearms (Part 1 of Art. 263-1 of the Crimi-
nal Code of Ukraine) as the impact on the existing
firearms without the permission provided by law to
change their individual properties [12]. According
to paragraph 13 of the Resolution of the Plenum
of the Supreme Court No. 3, the modification of
firearms is the alteration of certain items by giving
them the properties of firearms. Such actions, in par-
ticular, include the conversion of rocket launchers,
starter, construction, gas pistols, and other devices
adapted for firing cartridges equipped with rubber
or similar non-lethal projectiles into weapons suit-
able for firing, etc. or hunting weapons (including
smoothbore) into cuttings).

For example, if a firearm was manufactured
by modification a gas pistol, then such a pistol af-
ter mechanical changes received new tactical and
technical characteristics, and the illegal trafficking
of such weapons becomes more dangerous for socie-
ty than the illegal trafficking of gas weapons. Often,
such illegal modification is determined by the cali-
bre of ammunition available to the offenders, as it is
a source material and time-consuming to produce for
a number of reasons. The fact of illegal modification
of firearms with the introduction of irreversible tech-
nical changes may include shortening of the barrel
(barrel block), dismantling of the stock, etc. There
are facts of illegal alteration of firearms without
making irreversible technical changes to them [11].

The illegal installation of a fire mode selector
on Glock pistols manufactured by the Republic of
Austria (Glock-18 pistol) does not require the in-
troduction of irreversible technical changes to this
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weapon. This device is installed to replace the rear
bolt cap of Glock pistols and makes them more dan-
gerous, as the rate of fire of this type of weapon in
the automatic mode of fire (fire is carried out in a
series of shots) increases to 1200 shots per minute.

Besides, the illegal modification of firearms
without making irreversible technical changes to
them is the use of rifled barrels in smoothbore fire-
arms, which, depending on the calibre of the am-
munition used for the barrel, can significantly in-
crease the target range. Such cases of modification
of firearms are dangerous because after using them,
a suspect can restore the previous technical condi-
tion of the weapon, after which it will be impossible
to establish the fact of illegal modification.

The phenomenon of converting non-lethal
ammunition is common in the practice of forensic
ballistics examinations. In particular, the standard
non-lethal ammunition is modified in the following
way: the standard projectile is removed, the powder
load is significantly increased or replaced with pow-
der of a different brand. Then, instead of a rubber
ball, a projectile is placed, which by its dimensional
characteristics will not exceed the size of the gap
formed between the protrusions in the barrel chan-
nel. The contents of the cartridge are filled with
candle wax, plugged with a piece of foam or rubber.
The projectile in the shell is positioned in parallel so
that it does not collide with the protrusions during
the shot, but can pass by them through the formed
gap in the barrel channel of the converted traumatic
pistol. As a result of this modification, the ammu-
nition becomes significantly more “powerful”. Not
only non-lethal ammunition, but also ammunition
for rifled firearms [3], which pose a high public
danger, is being modifed.

At the same time, the analysis of the title of
Art. 263-1 of the Criminal Code of Ukraine shows
that criminal liability for committing such an act oc-
curs only for the illegal manufacture of ammunition.
Instead, with regard to firearms, the legislation in-
cludes such methods as illegal manufacture, modifi-
cation, repair, falsification, illegal removal or alter-
ation of its marking. Such legislative inconsistency
can become a significant tool for the defence party
in case of ammunition modification. This legislative
inconsistency in the title of Art. 263-1 of the Crim-
inal Code of Ukraine was also noted by 68% of the
surveyed prosecutors, investigators and operatives.

The above prompts to make appropriate
changes to the title of Art. 263-1 of the Criminal
Code of Ukraine, which in our proposed version will
be called “Illegal manufacture, modification or re-
pair of firearms or falsification, illegal removal or
alteration of its markings, or illegal manufacture
and modification of ammunition, explosives or ex-
plosive devices”.
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Markings along with information about the
manufacturer, type, make, model, marking, calibre
and year of manufacture of the weapon are identifi-
cation features of the weapon. Marking is a unique
designation of weapons in the process of manufac-
turing by applying to the weapon the name of the
manufacturer, country or place of manufacture, se-
rial number or any other easy-to-use designation
consisting of simple geometric symbols combined
with a digital and (or) alphanumeric code designa-
tion, which allows quickly identifying the weapon.

Falsification of marking is a complete or par-
tial change of the marking applied by the manufac-
turer. Removal of the marking from the main parts
of the firearm or its unlawful non-application by
the manufacturer to the main parts of the firearm
undoubtedly complicates the functions of firearms
control by the state. Removal of the marking con-
sists in destroying it in any way, which makes it
impossible to quickly identify the weapon. In an
attempt to conceal the origin of the weapon, the
markings, signs and numbers of the markings, its
constituent numbers are erased, etched or removed
by mechanical methods, such as sawing, grinding,
sometimes with the application of new numbers and
markings. The meaning of the concept of “changing
the marking” is identical to the concept of falsifica-
tion of marking [13].

The methods of repair, according to the ex-
planations of the Plenum of the Armed Forces of
Ukraine, include the restoration of the characteris-
tic properties of weapons “by replacing or restoring
worn or unusable parts, mechanisms, eliminating
defects, breakdowns or damage, establishing the
normal functioning of various parts and mecha-
nisms, as a result of which these items are suitable
for use for their intended purpose.”

In general, the illegal manufacture, modifi-
cation or repair of firearms, the illegal removal or
alteration of its markings or the illegal manufacture
of ammunition, explosives or explosive devices is a
form of exchange (transfer) of certain objects, the
circulation of which is prohibited by law, except
for those that are in free circulation or restricted in
circulation. Such actions should not be performed
without the appropriate permission provided by law.
Such actions are not only illegal but also criminal, as
they concern actions that violate criminal law pro-
hibitions and for which criminal liability is provid-
ed in Article 263-1 of the Criminal Code of Ukraine.

According to the criminal proceedings stud-
ied on the grounds of crimes under Art. 263-1 of the
Criminal Code of Ukraine, their most frequent forms
include: illegal manufacture of firearms (6%); illegal
modification of weapons from a certain type to fire-
arms (falsification, illegal removal, change of mark-
ing) (71%); illegal modification or repair of firearms
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to enhance their properties (18%); illegal manufac-
ture of ammunition (9%); illegal modification of
ammunition (3%); illegal manufacture of explosives
(5%); illegal manufacture of explosive devices (15%).
According to the analysis of criminal pro-
ceedings initiated on the grounds of crimes under
Art. 263-1 of the Criminal Code of Ukraine, manu-
facturing, modification, repair, and restoration can
be carried out: at home using locksmith tools, or
improvised equipment (76%). In particular, during
the pre-trial investigation in criminal proceedings
No. 12020060000000006, it was established that
V., at the request of M. and I., orders Ekol Botan
Cal. 9mm P.A.K.” starter pistols on the website of
one of the online arms stores, after which he illegal-
ly altered them at the place of his registration and
residence, and then illegally sold them to M. and I.
Considering the structure of the methods of
committing crimes under Art. 263-1 of the Criminal
Code of Ukraine, it should be mentioned that not all
methods are full-structured, that is, they have stages
of preparation, execution and concealment. At the
same time, 91% of the studied criminal proceedings,
including preparation, and 65% of crimes involved
the stage of concealment of their consequences.
According to LYu. Rahulin, the preparatory
level includes the following: searching for sources
of technical information on the manufacture, repair
and shipment of weapons, their main parts and com-
ponents or assemblies and other objects of crime
(books, machines, websites, etc.), studying the trac-
es contained in them; searching for specialists with
skills in working with metal, precision mechanisms,
electronic, equipment related to the manufacture of
weapons, ammunition, in the case of manufacturing
devices with optical sights — optics with knowledge
of chemical processes, etc.; supplying specialists with
the necessary metal processing equipment, machine
tools (for example, a small-sized HAAS Office series
lathe for thread cutting (right, left), corner and in-
ternal turning, turning, etc.; table lathes, milling and
drilling machines, vertical drilling machines, radial
drilling machines, etc; acquiring small-sized bench
lathes and other tools; improving individual skills
previously acquired at weapons manufacturing and
other plants; making diagrams, sketches of samples,
models, products to be manufactured; deciding on the
time, place and methods of manufacturing, repairing
or processing weapons, their main and component
parts or assemblies; selection of premises (workplace),
equipment, tools, mechanisms, materials (raw mate-
rials) for the manufacture of weapons, ammunition,
explosives and devices in selected form; exploring
the possibility of using premises, equipment, tools,
mechanisms and materials for the manufacture of ob-
jects of criminal encroachment during working and
non-working hours; establishing contacts with officials
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of bodies or enterprises directly involved in the pro-
duction of legal trafficking of weapons, ammunition,
explosives and devices in a particular territory [14].

Preparation actions may include: the use of
publicly available information in open sources on
the introduction of design changes to gas and pneu-
matic weapons, and their manufacture (including
stolen parts and components); visits to facilities re-
lated to the production, storage and use of weapons;
official acquisition of weapons for security agencies,
security services on legal grounds for the purpose of
their further processing; targeted inspection of mil-
itary conflict zones to identify weapons (in particu-
lar, items that need restoration, structural changes).

According to the study of criminal proceed-
ings initiated under Art. 263-1 of the Criminal Code
of Ukraine, preparation for the illegal manufacture
of weapons consisted of developing a plan (14%);
selecting premises (18%); preparing the necessary
materials, devices, tools (31%); searching for com-
ponents for the relevant type of weapon (14%);
purchasing tools, metalworking machines, machine
tools and other equipment, etc; searching for miss-
ing parts from faulty weapons (11%); accessing in-
formation, in particular on the Internet, on the pro-
duction, processing of weapons (33%); preliminary
consultations with relevant specialists (9%); involve-
ment of other persons in criminal activities (3%);
preparation of means of disguising appearance (2%).

A case study: In March 2019, in Kyiv, for
the purpose of illegal processing of firearms and
their further sale, O. received a Glock 45 pistol and
Scorpion submachine gun for modification, further
storage and sale. In June 2019, O. gave Z. recom-
mendations on the procedure and method of modi-
fication into firearms and the contacts of the person
who would directly carry out the modification, after
which he provided him with the specified weapons.
Z. handed over the pistol and the machine gun to an
unidentified person, who converted them into fire-
arms suitable for firing 9 mm ammunition.

The unlawful manufacture, modification or
repair of firearms or the unlawful manufacture of
ammunition, explosives or explosive devices as an
independent offence may serve as a preparatory
stage for the commission of another offence. Such
acts committed with the purpose of committing an-
other crime are an ideal set of crimes and should en-
tail liability under Art. 263-1 of the Criminal Code
and for preparation for another relevant crime. Re-
gardless of the completion of certain parts or actions
to make changes to these objects, the crime under
Art. 263-1 of the Criminal Code of Ukraine is com-
plete if the modified object can be used as a weap-
on, ammunition, explosives or explosive device.

An optional component of the method of
committing a crime is its concealment. In particular,
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R.S. Belkin emphasises that the pattern of prepara-
tion, execution and concealment of a crime is deter-
mined by environmental conditions and psychophys-
iological characteristics of an individual. Actions
aimed at preparing, committing and concealing
crimes are united by a common criminal intent, but
in some cases, it may be an independent act [15].

Actions to conceal the traces of a crime can be
carried out at all stages of criminal activity. When
preparing for a crime, they visit websites that spe-
cialise in selling weapons, objects related to their
production, storage and use, etc. At the stage of
committing a crime, measures are taken aimed at
concealing traces at the site of illegal manufacture,
processing and repair of weapons. After the crime is
committed, they may first of all destroy or hide the
objects used as a device for committing the crime,
pressure witnesses, etc. In some cases, the inner
walls of the barrel channel are subject to machining
to prevent the identification of the weapon.

The method of concealment of a criminal
offence under Art. 263-1 of the Criminal Code of
Ukraine may contain a significant amount of fo-
rensic information that contributes not only to an
understanding of the mechanism of the crime but
also establishing the circle of persons suspected of
committing it with less effort and resources. Actions
to conceal a crime are connected by a single crim-
inal intent with the preparation or commission of
an illegal act and can be carried out at all stages:
both during the preparation, commission and after
the commission of the crime. In particular, during
the manufacture, processing, repair, and design of
weapons, tools, various devices, equipment, etc. are
selected (prepared) in advance. The same actions
are typical in the case of falsification, removal or
change of markings on weapon samples.

The analysis of forensic practice made it possi-
ble to conclude that among the methods of conceal-
ing the crime under Art 263-1 of the Criminal Code
of Ukraine, the suspect usually uses the following
measures escaping from the scene (97%); failure to
appear when summoned to the pre-trial investigation
authorities (16%); giving false testimony, changing
their content (67%); refusal to testify (23%); put-
ting forward a false alibi (19%); destruction of trac-
es and instruments of a criminal act (destruction of
unsuccessful samples of weapons and their main
parts) (86%); influencing ( physically, mentally, at-
tempts to bribe) witnesses (9%); establishing caches
for storing manufactured weapons or other items
related to it, the remains of unusable raw materials
and materials (6%). Less common are the following
counteraction actions: simulation of mental or other
illness; changing the appearance or certain parts of
the body; influence by causing material damage to
the property of witnesses; influence by threatening
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or bribing officials conducting the investigation. Their
total share in the investigation of crimes under Arti-
cle 263-1 of the Criminal Code of Ukraine was 4%.

The studied judicial and investigative prac-
tice makes it possible to assert that the actions cov-
ered by the signs of a crime under Art. 263-1 of the
Criminal Code of Ukraine are often a separate link
in the chain of criminal activity (mostly planned
in detail) related to illegal trafficking in weapons,
ammunition, explosives or explosive devices (that
is, the beginning of illegal manufacture, processing,
etc., and then - storage, carrying, sending, transpor-
tation, further sale or use).

In addition to the established, typical meth-
ods of committing crimes under Art. 263-1 of the
Criminal Code of Ukraine, there are certain tenden-
cies to improve and modernise the methods of ille-
gal manufacture, modification or repair of firearms
or falsification, illegal removal or alteration of its
marking or illegal manufacture of ammunition, ex-
plosives or explosive devices. These include: the im-
plementation of high-tech modification, manufac-
turing of weapons using modern technical means;
the purchase of individual structural mechanisms,
and parts for weapons through Internet sites; the
use of reference information posted on the Inter-
net on the independent introduction of structural
changes to weapons; the legitimacy of the customer
and the perpetrator of the crime under Art. 263-1
of the Criminal Code of Ukraine; the expansion of
the practice of using persons who have committed
illegal manufacture, processing of weapons, means
of disguise to exclude their identification (the use of
modern means of communication, the destruction
of unsuccessful samples of weapons and their main
parts, the creation of caches, etc.).

It must be noted that the investigator's un-
derstanding of the methods of preparation, execu-
tion and concealment of crimes under Art. 263-1 of
the Criminal Code of Ukraine will contribute to the
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Cnoci6 y4YMHeHHS He3aKOHHOIro BUroTOBJIEHHS, Nepepo6Ku
4UM PeMOHTY BOorHenasnbHoi 36poi a6o panbcudikauii,
He3aKOHHOIro BMAaNieHHs YU 3MiHM ii MapKyBaHHS
a60 He3aKOHHOro BUroToB/IeHHA 60MOBUX NPUNaciB,
BUOYXOBUX PEYOBUH YU BUBYXOBUX NMPUCTPOIB

Ceprin AHaToninoBud MNepeTaTko

JIpBiBCBKUI AepKaBHUU yHiBepcuTeT BHyTpimHix crpas MBC Ykpainu
79000, Bynuia 'opomolibka, 26, JIbBiB, YKkpaiHa

m AHOTAIIisA. MeTO0 HayKOBOI CTATTi € 3’ACyBaHHsA CIIOCO0iB YUMHEHH HE3aKOHHOT'O BUTOTOBJIEHHS, TIEPePOOKU
Y4 pEeMOHTY BOTHemnajibHOI 36poi abo dasbcudikailii, He3aKOHHOTO BUAAJIEHHA YW 3MiHU 1i MapKyBaHH:A
abo HEe3aKOHHOTO BHUTOTOBJIEHHA OOMOBHX MNpunaciB, BUOyXOBUX pPEYOBHMH YN BHUOYXOBHUX IIPHUCTPOIB.
MeTono0I0TiuHy OCHOBY HAayKOBOTO MOIIYKY CTAHOBUTH KOMILJIEKC METO/iB i MpHIIOMiB HAyKOBOI'O Mi3HAHHS,
HeoOXigHUX 1A peastiallil BU3HaUeHOl MeTH, clieriudiku o0’eKTa Ta pegMeTa AOCi)KeHHA. BukoprucTaHH:Aa
IUX MeTOLiB 3a0e3Meunio OOIPYHTOBAHICTh i JOCTOBIpHICTh pe3ysibTaTiB AociaxeHH:A. OCHOBHUM METOI0M
OOCJIiIKeHHA € AiaJIeKTUYHUM, 3a JOMOMOI'0I0 3aKOHIB i KaTeropiil AKOro BU3HauYeHO CIocoOu He3aKOHHOTO
BUT'OTOBJIEHHs1, IIepepoOKU Y1 PEMOHTY BOTHeIabHOI 30poi abo dasnbcudikarii, He3aKOHHOI'O BUAAJI€HHSA
4y 3MiHM 11 MapKyBaHHA a00 HE3aKOHHOTO BUTOTOBJIEHHs OOMOBHX IPHUIIACiB, BUOYXOBHX PEUYOBHUH UM
BHUOYXOBHUX NPUCTPOIB. TakoX 3aCTOCOBAHO CHelliajibHi METOAU MOCJi[KEHH:A, a caMe: MeTO[l CHUCTEMHOTO
aHaJsi3y, CHCTEeMHO-CTPYKTYpHUM, (GOpPMasbHO-JIOTiYHUI, COLIOJIOTiYHUN Ta cTaTucTuyHuil. HaykoBa
HOBH3HA Ny0JIiKallil oJIArae B TaKOMY: BCTAHOBJIEHO, 1110 OCHOBHMMH CIIOCOOaMU BUMHEHH: JOCJIiA)KyBaHOTO
3JI0UMHY € aKTHBHi Ail II0JJ0 BOTHemaJybHOI 30poi, 00MOBUX IpHIACiB, BUOYXOBUX PEUYOBUH UM BHOYXOBHUX
MIPUCTPOIB: BUTOTOBJIEHH: (1100 BCiX BU3HAUYEHUX Yy CT. 263-1 KpumiHaibHOTO KOAEKCy YKpaiHu IpeMeTiB
030pO€EHHS); TIepepoOKa, BUAAJIEHHS MapKyBaHHs, 3MiHa MapKyBaHHA (JIMIle MO0 BOTHENAJIbHOI 30poi);
6ispIIicTh crIOCO6iB BUYMHEHHSA 3JI0YMHIB € MOBHOCTPYKTYPHUMHU (MAarOTh eTanu HiArOTOBKH, BUMHEHH: Ta
MPUXOBYBAHHS); Ail, AKi OXOIJIEHI 03HAKAMU IHOT'0 3JI0UYUHY, YaCTO € OKPEMOIO JIAHKOIO B JIAHIIOTY JAETaJIbHO
CILJIAHOBAHO]1 3JIOYMHHOI [islJIbHOCTI, OB I3aHOI 3 He3aKOHHUM 00irom 36poi, 6010BUX IIPHUIACiB, BUOYXOBUX
PeYoBUH YU BUOYXOBUX IPUCTPOIB; apryMEHTOBAaHO MOILiJIbBHICTh BU3HaueHHA B CcT. 263-1 KpumiHaibHOTO
KoAeKcy YKpaiH1 KpUMiHaJIbHOI Bi/IMOBiAaJIbHOCTI 3a 3[1iliCHEHHs HE3aKOHHO1 lepepoOKy OOMOBHX MPUNACIB.
binpuiicTs croco0iB BUMHEHHA 3JI0UMHIB, MepefdadeHux cT. 263-1 KpumiHajabHOTO KoAekcy YKpaiHH, €
MMOBHOCTPYKTYPHUMU, TOOTO MAalTh €Tamu: a) MiArTOTOBKW: BUOIp MPUMIIEHb; MiArTOTOBKAa HEOOXiqHUX
MarepiayiiB, IpPHUCTOCYBaHb, iHCTPYMEHTiB; BUKOPHCTAHHA 3arajibHOAOCTYNHOI iH(opmanili y BigKpUTHUX
JoKepesiax IIOAO BUTOTOBJIEHHA, BHECEHHsA KOHCTPYKTHBHUX 3MiH y NpeAMeTH O30pO€HHs; NpUuAOGaHHA
iHCTpyMeHTiB, MeTaJI000pOOHUX NPUCTOCYBaHb; BifiBiyBaHHA OO’€KTiB, MOB’A3aHUX 3 1X BHUPOOHULITBOM,
36epiraHHAM i BUKOPUCTAHHAM; IfiJIeCIpsIMOBaHe 00CTeXeHHs 30H BiIChKOBUX KOHQJIIKTIB; 6) BUMHEHHA Ta
B) [IPUXOBYBaHHA: HesABKA 3a BUKJIMKOM; AaBaHHA HelpaBAWBUX [IOKa3aHb; BiIMOBa BiJ JaBaHHA IOKa3aHb;
BHCyHEHHs HellpaBAuBOro asili; 3HUILeHHs CJIifiB i 3HapAAb 3JIOUMHHOTO [TOCATAaHHSA; 3[iliICHeHHs BIUIUBY Ha
cBiAkiB. OKpiM ycCTaJleHUX, TUIIOBUX CIOCO0iB YUMHEHHA 3JI0YMHIB, lepegdauyeHux cT. 263-1 KpuminaasHOro
KOoJeKcy YKpalHu, BHABJIEHO TeHAEeHIil [0 BIOCKOHAJIEHHA, OCydYacHeHH:A CcrnocobiB He3aKOHHOTO
BUT'OTOBJIEHHs, IEpepOOKU Y1 PeMOHTY IPeAMeTiB 030pOE€HHs1: BUCOKOTEXHOJIOTiYHa NepepoOKa, BUTOTOBJIEHHS
3 BUKOPUCTAaHHAM Cy4YaCHHX TeXHiYHMX 3aco0iB; BUKOPUCTAaHHA JOBiAKOBOI iHpopMallil, KyIiBjad OKpeMHUux
KOHCTPYKTUBHUX MeXaHi3MiB, [eTajeil A0 NpeaMeTiB 030pO€HHs depe3 iHTepHeT-CalTH; 3aCTOCYBaHH:A
3aco6iB MackyBaHHA. [lil, AKi OXOILTIOIOTHCA O3HaKaMU 3JI0UMHY, IlepeadadeHoro cT. 263-1 KpumiHaiabsHOro
KoAeKCcy YKpaiHM, 4acTO € OKpeMOI0 JIAHKOK B JIQHIIOTY AETaIbHO CILIAHOBAHO! 3JIOYMHHOI [ifJIbHOCTI,
TIOB’A3aHO1 3 He3aKOHHUM 00iroM 30poi, 60110BUX IPHUIIACiB, BUOYXOBUX PEYOBHH UM BHOYXOBUX IPHUCTPOIB

m Kutio4uoBi cjioBa: BorHenasibHa 36posi; 60I0Bi Mpunacy; BUOYXOBUI MPUCTPiil; BUTOTOBJIEHHS; TepepobKa
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m Abstract. The purpose of the study is to establish the main aspects of countering illegal possession
of vehicles committed by organised groups. The methodological framework of the study is based on
empirical and theoretical research methods. Among the empirical methods used were surveys of criminal
investigation officers and investigators of the National Police of Ukraine, and analysis of data from the open
section of the Unified State Register of Court Decisions. Theoretical methods include analysis and synthesis,
analogy, comparison, and generalisation. The scientific novelty of the findings lies in the fact that the article
comprehensively, based on the use of cognitive methods and the examination of the effective practice of
the National Police of Ukraine, establishes the necessary modern aspects of counteracting the criminal
environment regarding the illegal seizure of vehicles. It is advisable to apply a system of comprehensive
measures to counteract the commission of such criminal offences through operational and tactical
forecasting of the processes taking place in the criminal environment, based on the systematic collection of
data and its analysis to help eliminate the circumstances that provide the basis for the commission of illegal
seizure of vehicles by organised groups, through operational and search and other measures to prevent
and counteract organised groups committing such crimes. Informing the population informed about the
sources, and circumstances that influence the commission of such criminal offences, about the mechanisms
of criminal behaviour of offenders will encourage citizens to participate in the prevention of such crimes

m Keywords: illegal seizure of a vehicle; counteraction; organised group; criminal offence; integrated

approach

m Introduction
Historically, the traditional domains of profession-
al crime were theft, embezzlement, banditry, and
fraud, which provided members of criminal commu-
nities with sufficient profit [1]. Most scholars ad-
dressing the issues of organised crime highlighted
the clear specialisation of types of criminal business
and emphasised that extremely high activity was ob-
served in the sphere of trafficking in narcotic drugs,
psychotropic substances and precursors, weapons,
human trafficking, trafficking in precious metals
and stones, illegal seizure of vehicles for sale [2].
In recent years, Ukrainian and international
scholars and practitioners have identified a tendency
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towards the increase in the process of intellectualis-
ation, qualification and professionalisation of crim-
inal activity. Such activities are more often char-
acterised by criminal encroachments that maximise
profits [3]. Given the recklessness and aggressive-
ness of criminal offences, criminals more often target
qualified crimes, which, on the one hand, provide
quick and maximum benefit, and on the other hand,
obstruct their timely investigation and prosecution.

Experts believe that huge criminal profits
with minimal risk and costs make the illegal vehicle
business extremely attractive for organised criminal
communities and turn it into one of the main sources
of profit. Criminal vehicle business should be consid-
ered the criminal acts committed for the aim of illegal
seizure of vehicles and selling such vehicles or their
parts for the purpose of personal illicit enrichment.

In most cases, registered crimes under Art. 289
of the Criminal Code of Ukraine are not solved,
and therefore such proceedings are not referred to
court, criminals remain unpunished and continue
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to commit criminal acts. Toughening the penalties
for the illegal seizure of vehicles does not solve the
problem of effective counteraction to such crimes.

Counteraction to these crimes has a specific
character, which is primarily due to the subject of
the relevant encroachments, and the affiliation of
the investigated “craft” to a type of organised crime.

The description of organised groups, criminal
organisations committing illegal seizure of vehicles,
provides objective awareness of law enforcement of-
ficersbothaboutindividual casesofillegal vehicle busi-
ness and about the state of combating crime in general.

Such knowledge allows law enforcement of-
ficers to analyse and forecast the crime environ-
ment, and to establish the exchange of information
about persons, and members of organised groups
who commit such illegal seizures, about the facts of
their illegal activities.

The purpose of this study is to determine the
main (important) modern aspects of counteraction
to the illegal seizure of vehicles committed by or-
ganised groups, to identify the factors that hinder
to counteract such criminal offences, to determine
the features of effective counteraction to such crim-
inal activities based on the analysis of investigative
practice, studies by Ukrainian scientists.

The scientific novelty of the findings consists
in the fact that the article comprehensively, using
the methods of cognition and studying the posi-
tive practical experience of the National Police of
Ukraine, establishes the necessary modern main
aspects of counteracting the criminal environment
regarding the illegal seizure of vehicles.

m Results and Discussion

Criminologists consider organised crime as a single
systemic set of various types of crimes committed
professionally in the form of a permanent trade by the
efforts of persons who are united in specially created
stable, well-concealed and protected from detection
formations, and an organised criminal group as a sta-
ble managed community of criminals who commit
crimes as business and have created a system of pro-
tection from social control through corruption [4].
The main feature of an organised group is sta-
bility, and of a criminal organisation — hierarchy.
According to Part 3 of Art. 28 of the Criminal
Code of Ukraine, a crime is considered to be commit-
ted by an organized group if several persons (three or
more) participated in its preparation or commission,
having previously organised into a permanent associ-
ation for the purpose of committing this and other (oth-
er) crimes, united by a single plan with the distribution
of functions of the group members aimed at achiev-
ing this plan, known to all members of the group [5].

Scientific Journal of the National Academy of Internal Affairs, 26(4)

Organized criminal groups that specialise in
the illegal seizure of vehicles that have been operat-
ing for years have developed certain algorithms and
tactics of criminal activity, which they adhere to
when committing criminal offences. Such organised
groups operate based on role distribution according
to criminal specialisation and experience. Some of
them search for customers of the vehicles, others,
according to the customer's order, the brands of ve-
hicles, learn about the places and methods of their
storage, and collect the necessary information about
the owners and drivers of the intended vehicles, ex-
perts in electronic systems and starting the engine
disable anti-theft electronic systems and start the
engine, racers who drive the vehicle to a certain
pre-equipped place, which other persons find and
equip with “jammers”, other tools for interrupting
the factory numbers, dismantling, means of trans-
portation, etc. Also, the persons who produce false
documents, sell and legalise the profits of such ille-
gal vehicle business.

The high latency of the illegal seizure of ve-
hicles committed by organised groups is caused by
a remarkable organisation, careful planning, and
distribution of roles, depending on the criminal spe-
cialisation between the members of such a group,
discipline in execution and a high degree of conceal-
ment and disguise of criminal acts of illegal seizure
and legalisation of the vehicle [7].

The illegal activity of organised groups com-
mitting illegal seizure of vehicles tends to increase the
level of its organisation and legalisation. Participants
of organised groups related to the criminal trans-
port business systematically adopt the best practices
of criminal activity from foreign “colleagues” [8].

Analysis of criminal proceedings on the fact
of illegal seizure of vehicles committed by organised
groups has concluded that the illegally seized vehi-
cles were detected in various places. The spots are
determined by how expensive the neighbourhoods
where the vehicle was found are. Often, criminal
offenders abandon low-value vehicles in residential
areas in nearby courtyards among the cars of resi-
dents. Criminal offenders hide expensive vehicles in
pre-rented garages arranged through phones using
forged documents or straw parties.

With regard to the illegal seizure of vehicles
committed for further paid return to the owner,
such criminal offences involve primarily specialised
sectoral criminal groups and groups with a more
complex organisation, not only with a clear division
of roles but also with a pronounced hierarchy: or-
ganised criminal organisations, which in most cases
have an intra-regional character and a stable crimi-
nal influence in a particular territory.
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It is worth noting that the proceeds from the
saleoftheillegally seized vehicle are used by members
of organised criminal groups primarily for the devel-
opment and maintenance of such groups (invested in
the development of criminal transport business) [9].

Members of organised criminal groups and
criminal organisations resort to countermeasures,
they are visually familiar with the criminal police
officers who fight against the illegal seizure of ve-
hicles. Members of criminal organisations monitor
personnel changes in the police force related to this
field of service. Besides, most criminal organisations
have information about the police officers and their
personal vehicles, their make, type, state registra-
tion number plate, places of residence of some of-
ficers, their families, etc.

According to the results of the study, 68%
of operatives of the Criminal Investigation Depart-
ment, and 46% of investigators who participated in
the detection and investigation of this type of crimi-
nal offence, noted that criminals used certain meas-
ures of influence against them, ranging from threats
to bribery attempts.

Criminal structures more often use various
countermeasures to complicate the operational and
investigative activities of law enforcement agencies
and the investigation of criminal proceedings. This
actualises the need to use the complete arsenal of op-
erational and investigative forces, means and meas-
ures not only under normal circumstances but also
creating them artificially to increase the effectiveness
of the anti-crime efforts and neutralise the criminal
activity of leaders and active participants of organised
criminal groups and criminal organisations [10; 11].

Itis advisable to reinforce both internal and in-
teragency cooperation of operational and investiga-
tive and procedural activities to detect, prevent and
investigate such crimes. A satisfactory result direct-
ly depends on the extent to which law enforcement
officers are able to analyse and predict the crime en-
vironment, to establish the exchange of information
about individuals, members of organised criminal
groups, as well as the facts of their illegal activities.

Counteraction to the illegal seizure of vehi-
cles committed by organised groups and the selec-
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AKTyanbHi NTUTaHHA NpoTUaii He3aKOHHUM 3aBOJIOAIHHAM
TPaHCNOPTHUMMU 3acob6aMKn, YYUHEHUM OpraHi30BaHUMM rpynamMm

OnekcaHap Bonoanmunposu4y boratukos

HarnionanipHa akazemisa BHyTpIIlIHIX clIpaB
03035, Cosom’ssHCBKa TUT0Ia, 1, M. KuiB, YkpaiHa

m AHoTamisa. MeTa cTaTTi — BCTAaHOBUTHM OCHOBHI acmeKTHW MPOTH[Iil HEe3aKOHHUM 3aBOJIOiHHAM
TPaAHCIOPTHUMM 3aco0aMU, YUYMHEHUM OpraHi30BaHMMU rpynamMu. MeTonoJioTriyHe MiArpyHTA HayKOBOI1
CTaTTi CTAaHOBJIATH EMIIiPUYHi 11 TEOpeTUYHI MeTOoau AocaigxeHH:A. Cepel eMIlipUUHUX MeTOiB BUKOPUCTAaHO
ONNTYBAHHA ONEpaTMBHUX IPaliBHUKIB KapHOTO pO3IIyKy Ta ciigunx HanioHasnbHOI mouiinii YkpaiHu,
aHaJli3 JaHWX BiAKPUTOI YaCTMHU €AMHOTO AepXaBHOTO PEECTPY CYAOBUX pillleHb. 3-NIOMiX TEOPETUYHUX
MeTO[iB 3acCTOCOBAHO aHaJli3 i CHUHTe3, aHaJorilo, MNOpPiBHAHHA, y3arajbHeHHA. HaykoBa HOBH3Ha
OTPUMAaHUX pe3yJIbTaTiB IOJIATAE B TOMY, III0 B CTaTTi KOMIJIEKCHO, Ha MiACTaBi BUKOPHUCTAHHA METOMiB
Mi3HAHHA Ta BUBUYEHHA MO3UTUBHOIO MPAaKTUYHOTO AOCBiAy HarioHasabHOI moJtilfil YKpaiHu BCTaHOBJIEHO
HeoOXiIHi Cy4YacHi OCHOBHI acleKTH NPOTHU/il KpUMiHaJIbHOMY CepeOBUINY L010 He3aKOHHUX 3aBOJIOAiHb
TPaHCNOPTHUMMU 3acobaMu. J[OIiJIbHO 3aCTOCOBYBATU CUCTEMY KOMIIJIEKCHUX 3aXO[iB MPOTUil BUMHEHHIO
TaKUX KpUMiHAJIbHUX IIPABOMNOPYIIEeHb MIJIAXOM OIlePaTUBHO-TAKTUYHOTO IIPOTHO3YBAaHHA IIPOILIECIB,
10 BiOyBalOThCA B KPHUMiHaJIbHOMY CepefoBMINi, Ha MifcTaBi cucreMaTuyHoro 36opy iHdopmarnii Ta ii
aHaJli3y W00 COPHUAHHA yCyHEHHI0 00CTaBHH, IO AAalTh MiATPYHTA BUMHEHHS He3aKOHHUX 3aBOJIOJIiHb
TPaHCNOPTHUMM 3acobaMu OpraHi3oBaHUMM IpyllaMH, LLJIAXOM IIPOBeJIeHHsA ONepaTHBHO-PO3MIYKOBUX U
IHITUX 3axXO0[iB IIOJO0 IOINepeaXeHHd Ta MPOTULil OpraHi3oBaHUM rpylaM i3 BUMHEHHA TaKUxX 3JIOUMHIB.
[TpodinakTuuHe iHPOpPMyBaHHA HaceJeHHs Npo AXepesa, 0OCTaBUHMU, 110 BIJIMBAIOTh HA BUMHEHHS TaKUX
KpUMiHaJIbHUX MPaBOMOPYIIeHb, IPO MeXaHi3MM 3JIOUMHHOI MOBEAiHKU 3JIOBMUCHUKIB CIIOHyKaTume OO
y4acTi TpOMafAH y nolepeKeHHi TaKUM 3JI0UHMHaM

m KiriouoBi cJjioBa: He3aKOHHe 3aBOJIOMIHHA TPAHCIOPTHHUM 3aco00M; NMPOTHAiA; OpraHi3oBaHa Ipyma;
KpHUMiHaJIbHe [IpaBONOPYIIeHHs; KOMILJIEKCHUN Mifgxin
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m Abstract. The purpose of the study is to investigate the constitutional right of citizens to peaceful assembly
in the system of modern legal values. The scientific novelty of the study is that the paper substantiates the
place of the constitutional right of citizens to peaceful assembly in the system of modern legal values,
defines the concept and essence, presents a general overview of the system of legal values in Ukraine, studies
the role of the constitutional right of citizens to peaceful assembly in the relevant system, and formulates
scientifically sound conclusions based on arguments and available facts. The issue of the formation and
development of the system of modern legal values is extremely relevant in the context of the formation of
national democracy and the establishment of the principles of the rule of law. The legal system of society is a
purely legal phenomenon, which is closely related to the system of legal values, takes its origins from it and
is formed on the basis of traditions and established public (social) practices. According to the analysis of the
impact of the culture of peaceful assembly, the exercise of the relevant right by citizens and its formation
in the system of modern legal values, it was proved that each historical stage of the formation of Ukrainian
statehood was marked by a mass assembly. Ukrainian history, in particular the history of Ukrainian law
and the legal system, has several clear examples of public exercise of the right to peaceful assembly by
citizens, which led to real legal consequences, and prevention of the usurpation of power and other illegal
acts, which supports the authors’ stand on the fundamental importance of the relevant right of citizens

m Keywords: constitutional law; peaceful assembly; rally; march; demonstration; legal values; meaning;

human and civil rights

m Introduction
Any modern society has a certain legal system that
regulates it. This provides an opportunity to assert
democratic values and live together in a peaceful
environment, reach new civilisational and techno-
logical heights in science and technology.
Ukrainian statehood, which is young in com-
parison with established European democracies, is
at the stage of formation, which is characterized
by the search for possible ways to implement it
as a state based on the rule of law. This also gives
grounds to assert that all institutions of the rule of
law are at the stage of formation or development
and do not function at the proper level.
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The constitutional right of citizens to assem-
ble peacefully, unarmed, to hold rallies, marches
and demonstrations are one of the leading human
rights institutions that played a critical role in the
formation of Ukrainian statehood and marked its re-
vival after a long period of Soviet oppression. This
is emphasised in the research by E. Kobruseva [1],
I. Konyev [2], A. Chub [3] and M. Sambor [4].

Given the fact that the system of Ukrainian
legal values is only now being formed, it is reason-
able, to determine the role and place of the right to
peaceful assembly in it, and also to define the con-
tent and essence of this system in general.

At the same time, the most prominent applied
research on this issue was presented by O. Vask-
ovskaya [5], O. Vlasenko [6], O. Klymenko [7],
R. Melnyk [8], O. Shkarnega [9], M. Sereda [19],
M. Filoretova [11; 12], A. Zagorodniuk [13] et al.

The achievements of these researchers con-
tributed to the study of the implementation of the
right to peaceful assembly under different branches
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of legal science. However, given the critical social
significance of the relevant right, the crucial issues
of its normative regulation, as emphasised by re-
searchers, and the necessity to determine the place
of the constitutional right to peaceful assembly in
the system of modern legal values, this topic re-
quires further study.

The purpose of the study is to investigate the
place of the constitutional right of citizens to peace-
ful assembly in the system of modern legal values.

The set goal necessitated the implementation
of a number of research tasks, including, in particu-
lar: defining the concept and essence, providing a
general overview of the system of legal values in
Ukraine; studying the role and place of the consti-
tutional right of citizens to peaceful assembly in the
relevant system, substantiating this statement; sub-
stantiating the conclusions to the study based on the
arguments and available facts.

The scientific novelty of the publication is
that the constitutional right of Ukrainian citizens to
assemble peacefully, unarmed, is defined as one of
the fundamental democratic mechanisms that form
the basis of the rule of law, serves for the realisation
of other political rights and freedoms of citizens,
and must be ensured at a high constitutional level
in any civilized society.

m Results and Discussion

The modern system of legal values of Ukraine is a direct
reflection of the level of legal consciousness of citizens,
which evidences the complex efforts in the sphere
of human rights and guarantees sustainable demo-
cratic development of all spheres of public legal life.

Scientists O. Zaychuk & N. Onishchenko’s ap-
proach to law is based on the fact that it is freedom
conditioned by equality, an equal measure of freedom,
legitimized in society by norms that are determined
by the level of morality and ethics achieved by socie-
ty, based on the means of protection of power [14]. At
the same time, O. Petryshyn, S. Pogrebnyak & V. Smo-
rodynsky argue that law is a measure of the possible
behaviour of an individual [15]. This gives grounds
to assert that the legal system and law as its basic el-
ement are essentially interrelated since the law itself
cannot exist without a set of characteristic features.

By its content, law is a set of norms and reg-
ulations that regulate social relations and define a
set of rules of conduct, the application of which is
sanctioned by the state in the regulation of social
relations. That is, the conscious active or passive
behaviour of subjects of law actually determines the
formation of the legal essence of the law. It is the
individual who chooses a specific variant of his be-
haviour that can satisfy a certain interest or need.
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The content of any subjective right is that it provides
the authorised subject with the opportunity to: be-
have accordingly (the right to their own actions);
demand appropriate behaviour from other subjects
(the right to other people’s actions); apply to the
state for the protection of their legal right [16].
Thus, these phenomena consist primarily in the so-
ciety’s certainty as to what is the boundary of law,
what behaviour is legal and what is illegal, what
means of protection of the law are established in
a particular society, and what hierarchy of human
rights is established in a particular society.

The most thorough definition of human rights
is proposed by M. Kozyubra, who believes that hu-
man rights are the benefits and living conditions rec-
ognised by the world community, which a person can
seek from the state and society in which he lives, and
the provision of which is possible in the conditions
of progress achieved by mankind [17]. However,
A. Kolodiy notes that despite the difference in the
views on the problem of the principles of law, legal
science in the relevant historical epochs was united
in the proclamation of certain provisions and ideas as
principles of law [18]. At the same time, the key func-
tion of law in a liberal society is to regulate existing
social relations on the basis of the principles of law
that constitute its essence, which can be character-
ized as permissive and regulatory [19]. Thus, the de-
cisive role of law in the formation of the legal system
of society is indisputable. The law is the matter that
forms it, and the system, in turn, ensures its action
in space, and compliance by all subjects, bringing to
justice those who violate it. The most fundamental
is the essential role of human rights and the pro-
cesses of their implementation in the development
of modern democracy since it is through the prac-
tical implementation of their rights that individuals
participate in important social and state processes.

Scientists V. Nagrebelny & V. Stretovych argue
that the Ukrainian national legal system was formed
in difficult conditions, and this is due to the lack of
state independence for long periods of history, and
the geopolitical location of Ukraine and the corre-
sponding ideological influence on Ukrainian society
of opposite European and Eastern concepts [20; 21].

In previous studies, it was stressed that the his-
torical stages of the formation of the Ukrainian legal
system and statehood significantly influenced the mod-
ern functioning of the relevant concepts, and not all of
them had positive features, and since the liquidation
of the Cossacks, until Ukraine gained independence
(with the collapse of the USSR), the Ukrainian legal
system experienced times of systematic destruction.

Nowadays, the legal system of Ukraine is in
the process of identifying the most effective means
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of social development and adequate reflection of
general social processes. In the context of the glo-
balisation of society, the legal system of Ukraine is
guided by international standards, accumulated ex-
perience of the world community and achievements
of civilisational development of mankind [22].
This is evidenced by a number of historical events
that have dramatically influenced the formation of
Ukrainian statehood, as European integration efforts
in particular and the European choice of Ukrainians,
in general, have significantly changed its vector.

According to M. Miroshnychenko, the nation-
al legal system of Ukraine is a system that reflects
the socio-economic, political, cultural and histori-
cal peculiarity of the development of the Ukrainian
people (the legal system of a particular society). Its
cultural and historical originality is an expression
of the mental traits of the Ukrainian people, formed
into a nation. The core of the Ukrainian legal sys-
tem is its law, which develops on the basis of tradi-
tions and innovations [23]. Ukrainian law, like any
other component of the formation of statehood in
the countries of the world, played a decisive role
in this process. Since it is the active and systemat-
ic demand of Ukrainian society to involve it in the
management of public affairs, the realisation of fun-
damental human and civil rights and freedoms that
formed the main core of the Ukrainian legal system.
Perhaps the most important in these processes was
the institution of peaceful assembly and the direct
realisation of this right by the society in situations
when the national policy in cases where the nation-
al policy was pursuing a different direction than the
one chosen by the community.

According to N. Pilgun & O. Vinichuk, along
with the process of establishing human rights and
freedoms, Ukrainian society underwent a thorny
path, applying the principle of equality to more and
more people and the range of relations between
them. In fact, the entire civilizational history of
mankind is the genesis of human rights. It was the
struggle for human rights, for new degrees of indi-
vidual freedom that became the catalyst for large-
scale changes in the socio-political life of most states
of the world, led to a new understanding of the role
of man in his relations with other people, society
and the state [24]. Such a position gives grounds to
assert that in the process of formation of the legal
system of Ukraine, the processes of regulation and
implementation of a number of fundamental human
and civil rights and freedoms, the most important
thing is to try to build a state based on the rule of law.

Thus, one of the fundamental factors in the
formation of the Ukrainian legal system, and the es-
tablishment of democratic processes in the context
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of the rule of law is the exercise by citizens of the
right to peaceful assembly, which is one of the fun-
damental rights in the world and is also regulated
by the Constitution of Ukraine. Article 39 of the
Basic Law stipulates that citizens have the right to
assemble peacefully, unarmed, to hold meetings,
rallies, marches and demonstrations, which shall
be officially notified in advance by the executive
authorities or local self-government bodies. Restric-
tions on the exercise of this right may be imposed
by a court in accordance with the law and solely
in the interests of national security and public or-
der - to prevent disorder or crime, to protect pub-
lic health or to protect the rights and freedoms of
others [25]. At the same time, it should be noted
that the norms of the Constitution of Ukraine are
the norms of direct action, which make it possible
for citizens to implement them without special leg-
islation (although this would significantly simpli-
fy the relevant processes, and provide additional
guarantees for the implementation of the right in
modern realities). Therefore, the unambiguity of the
importance of the institute of peaceful assembly in
the process of formation of national statehood is un-
disputed, as stated by researchers.

Analysing the content of the constitutional
provisions on the right to freedom of peaceful as-
sembly, R. Melnyk, Ye. Kobruseva, I. Konev, A. Chub
& M. Sambor note that such a right is recognised
without alternative and guaranteed by the Basic
Law of the respective country; does not require au-
thorisation by the authorities; is subject to protec-
tion under the condition of peaceful and unarmed
assembly; the limits of the exercise of this right are
different, some countries recognise this right for
every person, others - exclusively for their citizens;
provides for the possibility of restricting the right to
freedom of peaceful assembly on the basis of and in
accordance with a special law [1; 2; 8].

It is necessary to highlight the history of the
largest peaceful assemblies that played a key role in
the formation of Ukrainian statehood, in particular,
the Revolution on Granite (October 1990), Orange
Revolution (November 2004 — January 2005) and
Revolution of Dignity (November 2013 - February
2014). The authors believe that these events had a
decisive influence on the establishment of the right
to peaceful assembly in the system of modern legal
values, which made it possible to realise other hu-
man and civil rights and freedoms.

One of the participants of the Revolution on
Granite V. Roh notes that the protest was organised
by students, and its result was the resignation of the
Chairman of the Council of Ministers of the Ukraini-
an SSR Vitaliy Masol and the fulfilment of a number
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of demands. These events had a significant impact
on the further activity of young people. Moreover,
a lot of Western literature has expanded to other
regions [26]. The key in the legal context is the pro-
vision of the resolution of the Supreme Soviet of the
Ukrainian SSR “On consideration of the demands of
students on hunger strike in Kyiv since October 2,
1990”, to address all the demands of the protesters
in paragraphs 1 (on holding new elections), 2 (on
military service of Ukrainian citizens), 3 (on nation-
alization of the property of the CPSU and Komso-
mol on the territory of Ukraine), 4 (on the Union
Treaty), 5 (on the resignation of the Chairman of
the Council of Ministers of the Ukrainian SSR) [27],
which became the imminent point of restoration of
Ukrainian statehood, the establishment of demo-
cratic values in Ukrainian society, despite centuries
of attempts to destroy the Ukrainian national idea.
Besides, another significant factor influenc-
ing the formation of the system of legal values of
the Ukrainian society and state is the Orange Rev-
olution that took place in 2004-2005. According to
R. Ofitsynskyi’s estimates, up to 500,000 protesters
gathered in the centre of the capital, in Lviv — more
than 100 thousand, in Kharkiv — up to 70 thou-
sand [28], which testified to the mass nature of the
protest movement. At the same time, it is necessary
to emphasize the significant legal consequences of
the protests, which were primarily related to the in-
dignation of Ukrainian society as a result of the mas-
sive falsification of the 2004 presidential elections.
Therefore, the resolution of the Verkhovna
Rada of Ukraine of November 27, 2004, Ne 2214-
IV “On the political crisis in the state that arose
in connection with the election of the President of
Ukraine” recognised the political crisis in Ukraine
and formed the main organisational and legal forms
and specific steps that should have influenced the
active way out of it, stabilisation of the functioning
of the legal system of society in its classical sense.
For example, the Verkhovna Rada of Ukraine
decided to invalidate the results of the second round
of voting in the 2004 presidential election (as a re-
sult of violations of electoral legislation); expressed
distrust in the Central Election Commission in con-
nection with the improper performance of its du-
ties; proposed that the President of Ukraine submit
to the Verkhovna Rada of Ukraine by December 1,
2004, a proposal for early termination of the powers
of the members of the Central Election Commission;
recognised the need for further consideration of the
establishment of a temporary investigative commis-
sion, the procedure for holding a solemn meeting of
the Verkhovna Rada of Ukraine, as well as other im-
portant steps [29]. Thus, the Ukrainian government
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has confirmed the declared provisions of the Con-
stitution of Ukraine regarding the determining and
constituent nature of the position of the Ukrainian
people, which was embodied as a result of mass peace-
ful assemblies in the form of protest (in this case).

According to D. Kostyuk, an important initia-
tive that helped to determine the level of civil socie-
ty development in Ukraine on the basis of documen-
tary data collection and surveys of citizens was the
project “Determination of the Civil Society Develop-
ment Index”, conducted during 1999-2005 by the
International Organization CIVICUS. The study re-
vealed a number of positive features that character-
ise the civil society in Ukraine. This is, in particular,
the development of human rights groups that inform
citizens about the state and ways to protect their
rights, and the tolerance of civil society, its inclina-
tion to non-violent methods of struggle. The Orange
Revolution dispelled the widespread stereotype: the
study showed a fairly high level of participation of
citizens in civil society actions (although only 12%
of the adult population as of 2005 was covered by
formal organisations, 50% of respondents admitted
that they participate in various actions [30]. This
demonstrates the necessity and importance of sys-
tematically strengthening the institution of peaceful
assembly in the hierarchy of human and civil rights
and freedoms in the world in general and in Ukraine
in particular. Only this institution, through the co-
operation of many citizens, is able to demonstrate
the importance of civic position on the course of
state policy in the pre-election period.

At the same time, the most tragic, but effec-
tive were peaceful protests in the autumn and win-
ter of 2013-2014, which gradually escalated into
a bloody confrontation with representatives of the
ruling elite and resulted in their delegitimisation
and the overthrow of the totalitarian regime.

The main reason for holding an indefinite
peaceful assembly on Independence Square in Kyiv
was the refusal of the current government on No-
vember 21, 201,3 to sign the Association Agreement
with the EU, which was to take place on Novem-
ber 28. This decision caused public outrage, which
resulted in the protest movement “Euromaidan”,
the main events of which took place in Kyiv [31].

Furthermore, one of the factors was the adop-
tion and signing of a number of laws of Ukraine
(from January 16, 2014 Ne 731-VII “On Amend-
ments to the Law of Ukraine “On Elimination of
Negative Consequences and Prevention of Perse-
cution and Punishment of Persons in relation to
the Events that took place during Peaceful Assem-
blies”” [32] (which exempted from criminal liabil-
ity the law enforcement officers accused of mass
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unlawful use of force, special means and weapons
against peaceful protesters); No. 728-VII of January
16, 2014 “On Amendments to the Law of Ukraine
“On Amendments to Article 297 of the Criminal
Code of Ukraine regarding liability for desecration
or destruction of monuments erected in memory of
those who fought against Nazism during the Second
World War - Soviet soldiers-liberators, participants
of the partisan movement, underground fighters,
victims of Nazi persecution, soldiers-international-
ists and peacekeepers” [33] (which would automat-
ically provide law enforcement agencies with the
possibility of bringing to justice for the overthrow
of memorials and sculptures to Soviet leaders), etc.),
significantly restricted the rights and freedoms of
man and citizen, contradicted the position of society
on the vector of development of the Ukrainian state,
and contradicted the conscious and accepted demo-
cratic values of the Ukrainian people.

The result of these events and steps that
marked the establishment of the institution of the
right to peaceful assembly as a key instrument of
influence on Ukrainian politics was the adoption
of a number of laws that restored human and civ-
il rights and freedoms and were aimed at stabilis-
ing the functioning of law and order in society by
preventing the establishment of a dictatorship of
power (for example, the Laws of Ukraine of January
28, 2014, No 732-VII “On the recognition as inva-
lid certain laws of Ukraine” (which abolished the
above-mentioned number of anti-democratic ) [34],
and the Law of Ukraine No. 742-VII of February 21,
2014 “On the Restoration of Certain Provisions of
the Constitution of Ukraine” (which determined
the superiority of the Ukrainian Parliament over
the institution of the President of Ukraine, which is
traditional for a parliamentary-presidential repub-
lic) [35], and other important legal acts.

The Revolution of Dignity played a decisive
role in the history of Ukraine. The events on Maidan
contributed to the reawakening of the values of free-
dom. Maidan became the epicentre of drastic changes
in the country, it directed Ukraine on the path to Eu-
rope [36]. In this regard, I. Korotenko argues: “Pro-
test spirit of winter 2013-14 began with students.
The real Revolution of Dignity, active phases of con-
frontation began just after the beating of students
on Independence Square. However, prior to that, the
demands of young people were simple — European
association. Despite various economic disputes, stu-
dents, public activists and ordinary people at large
saw the European vector as a better future. The win-
ter protests can be divided into phases, where the
student phase was the calmest, peaceful and toler-
ant” [37] The authors believe that the sacralisation
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of the Revolution of Dignity process is quite jus-
tified, as these events, which were realised as a
peaceful assembly due to the brutal aggression of
the then government, demonstrated to the world the
totalitarian context of the current regime, and at the
same time the invincibility of the Ukrainian people.

Besides, A. Kyrydon emphasised that the Rev-
olution of Dignity became a marker and a power-
ful impetus of processes in the modern history of
Ukraine, a litmus test of the European community
as a whole, which in domestic political terms made
significant adjustments to the processes of self-iden-
tification and creation of a political nation, as well as
to the idea of Ukraine’s place in the world as a sub-
ject of international relations [38]. It is the strong
desire of the Ukrainian people to integrate into the
European community and the possibility of exercis-
ing the right to peaceful assembly provided for by
international and national legislation that allowed
them to freely express their position on the further
vector of state policy and identify the Ukrainian
nation as part of the global European community.

At the same time, positively assessing the rev-
olutionary movements and the practice of solving
important state issues at peaceful assemblies of citi-
zens, V. Stepanenko notes that the only decisive and
effective lever to overcome the post-Soviet stagna-
tion in Ukraine should be recognised the activity
and pressure of civil society, the entrepreneurial
class and the youth. However, even such pressure
and engagement can be effective in the conditions
of, first of all, mass public demand for reforming
the country, constant and effective public control
over the authorities by an effective and efficient
civil society [39], which once again shows that the
right to peaceful assembly and the relevant institu-
tion are fundamental in any democratic society, and
the systematic expression of the will of the people
of Ukraine makes it possible to form a system of
legal values based on democratic principles, gives
grounds to assert that the right to peaceful assembly
is a fundamental right in any democratic society.

= Conclusions

Thus, based on the establishment of the concept and
substance, and a general overview of the system of
legal values in Ukraine, the study of the role of the
constitutional right of citizens to peaceful assembly
in the relevant system, the following conclusions
are substantiated:

1. The formation and establishment of a system
of modern legal values are one of the most urgent
issues in the context of the formation of national
democracy and the establishment of the principles
of the rule of law. The legal system of society is a
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purely legal phenomenon that is closely related to
the system of legal values, formed on the basis of
long-standing traditions and established public (so-
cial) practices.

2. Human and civil rights and freedoms, which,
according to the Constitution of Ukraine, form the
content and direction of state policy, have specific
features in determining directions for the formation
of the legal system as an integral legal category and
mechanism, and, beingshaped directlyasaresultofthe
development of the system of legal values, influence
the definition of the most important rights in society.

3. Based on the analysis of the influence of the
culture of peaceful assemblies and the exercise by
citizens of the relevant right, its formation in the
system of modern legal values, the conclusion is for-
mulated that each historical stage of the formation

of Ukrainian statehood was marked by a mass as-
sembly. Ukrainian history, in particular the histo-
ry of Ukrainian law and legal system, has several
outstanding examples of public exercise of the right
to peaceful assembly by citizens, which led to real
legal consequences, and prevention of usurpation of
power and other unlawful acts.

4. In addition to the above, a comprehensive
analysis of the role and place of the constitutional
right to peaceful assembly in the system of modern
legal values, first of all, shows that it can also serve
as a foundation for the realisation of such rights as:
the right to freedom of expression and freedom of
speech, the right to participate in the management
of public affairs, the right to respect for dignity, the
right to liberty and security of person, the right to
freedom of movement, etc.
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KoHcTUTyUiMHe NnpaBo rpoMaasH Ha MUPHI 3i6paHHS
B CUCTEMi Cy4yaCHUX NPaBOBUX LIHHOCTEN

Onekcin IOpioBny Apo3a, Makcum Opinosuy PomaHoB

HarnionanipHa akazemisa BHYTpIlLIHIX clIpaB
03035, Cosom’ssHCBKa mIToIa, 1, M. KuiB, YkpaiHa

m AHOTaniAa. MeTa cTaTTi— AOC/IiIUTH KOHCTUTYLifIHE TPaBO rPOMAasH Ha MUPHI 3i6paHHsA B CUCTEMi CyJaCHUX
npaBoBUX I[iHHOCTel. HaykoBa HOBU3HA JOCJi[AXXeHHA MOJIAraEe B TOMY, L0 B myOJikailii o6IpyHTOBaHO
Miclle KOHCTUTYLIIHOTO NpaBa rpoMajsAH Ha MUPHI 3i0paHHA B CHCTEMi Cy4yacHHUX NMPaBOBUX LIiHHOCTEH,
3’ACOBAHO MOHATTA Ta CyTHICTh, a TaKOX 3iMCHEHO 3arajJbHHUI OIJIA[ CHUCTEMU MPaBOBUX I[iIHHOCTEH B
YkpaiHi, JOCIigXeHO poJib KOHCTUTYLIIHOTO IIpaBa rpoMaAsAH Ha MUPHI 3i0paHHA y BiANOBigHIN cucTeMi,
Ha MicTaBi apryMeHTiB i HaABHUX (akTiB cHOpMyJIbOBAaHO HAyKOBO OOI'PYHTOBaHi BHCHOBKU. [InTaHH:A
(popMyBaHHsA Ta CTAHOBJIEHHsA CHCTEMHU Cy4YaCHUX NPAaBOBUX LiHHOCTeH € Ha[3BUYallHO aKTyaJbHUM B
YMOBaX CTaHOBJIEHH:A Hal[iOHAJIbHOI IeMOKpaTil, yTBepKeHHs IPUHIUIIB IPaBOBO1 AepkaBHOCTi. [I[paBoBa
cucTeMa CyCIiJIbCTBa € CYTO IOPUANYHUM SBHIIEM, III0 TiCHO IOB’sA3aHe i3 CUCTEMOIO MPaBOBUX LIIHHOCTEM,
6epe 3 HbOTO BUTOKH Ta HGOPMYEThCA Ha MifcTaBi TpaAuLliil Ta ycTaJIeHUX CYCIiJIbHUX (colliaJIbHUX) IPAKTHUK.
3a pesyJpTaTaMM aHaJli3y BIUINBY KyJIbTYpU MUPHUX 3i0paHb, peasisallil rpoMagsHaMU BiAIIOBiAHOrO TpaBa
Ta MOro CTAaHOBJIEHHS B CHCTEMi CyYaCHHMX MPaBOBUX LIiHHOCTeN OyJio JOBeOeHO, [0 KOXEeH iCTOPUYHUI
eTaln CTaHOBJIEHHA YKpalHCHKOI Jep>XaBHOCTi 3HAMeHyBaBCA MAacOBHUM 3i0paHHAM. YKpaiHCbKa icTopis,
30KpeMa iCTOopiA yKpaiHChKOTO MpaBa Ta MPaBOBOI CHCTEMU, Ma€ KijJibka BUPA3HUX MPUKJIAAiB MyOJigYHOL
peastizaillil mpaBa Ha MHpPHi 3i0paHHsA rpoMajsHaMu, 0 3yMOBUJIM peaJibHi IPUAUYHI HACTiAKH, a TAKOX
HeJoNyIleHHs y3yplallil BjaAu 1 iHIINWX TPOTUINPABHUX MiAHb, [0 MiATBEPXYyE MO3UIiI0 aBTOPiB OO0
dyHOaMeHTaJIbHOIO 3HaUYeHHA BiIMOBiJHOTO MpaBa rpoMaAsaH

m KJTI040Bi cJI0Ba: KOHCTUTYIlikHE MpaBO; MUPHE 3i0paHHs; MiTUHT; IIOXi/I; JeMOHCTpAIlisi; IPaBoBi I[iHHOCTI;
3HauYeHH:; IIpaBa JIIOAVWHYU i TpoMasHNHA
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m Abstract. The purpose of the study is to determine the main principles of the state policy of promoting
human rights in the national security sphere in the digital environment based on the analysis of scientific
approaches, normative documents in the national security domain, human rights and digitalisation of the
country. To meet this goal, the following tasks have been set: to provide arguments for the relevance of the
chosen topic for research; to characterise the content of the identified areas; to substantiate the importance
of ensuring state security and human rights in the context of digitalisation; to determine the relationship
between information and cyber security at several levels — the security of the individual, society and the state.
The methodological basis of the scientific article is a coherent and consistent system of methods that allowed
analysing the subject of the study properly, in particular, scientific methods of analysis, synthesis, induction
and deduction were used. The theoretical basis of this publication includes the writings of Ukrainian scholars
on ensuring human rights in the national security sphere in the context of digitalisation and the reports
of government officials delivered at special events dedicated to the chosen topic. The scientific novelty of
the publication lies in the fact that, based on the analysis, two areas of human rights protection in the
sphere of national security in the context of digitalisation have been identified: 1) ensuring information
security as a component of national security in digitalisation; 2) implementation of digital transformation
of the Armed Forces and ensuring information security. At the same time, it is substantiated that more such
areas can be identified, however, given the limited scope of the study, other areas will be the subject of
further scientific research. It is proved that information security should be considered in the context of cyber
security. Their symbiosis can be represented at three levels: state security, public security, and individual
security. The article emphasizes the importance of prioritising the information and cyber security of the
individual: its provision will become the basis for the information security of society and the state as a whole.
Cybersecurity is argued to reach a new level — the national level, moving from the civilian to the defense sphere

m Keywords: digitalisation; ensuring human rights; national security; cyber security; cyber attack; security
and defence; aggression

= Introduction

Ensuring state security has become the central con-
cern for representatives of the government, socie-
ty and the international community. Human rights
protection in the sphere of national security in the
conditions of aggression of the Russian Federation
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is of great importance. National security policy has
always required increased attention from the state
and civil society, and now this issue has become
even more relevant. It is associated with the conflict
in the East of the country, the development of digi-
tal technologies, the emergence of new information
threats, the increased risk of cyber attacks, etc.
May 11-13, 2021 within the framework of
the All-Ukrainian forum “Ukraine 30. Security of
the Country” [1], a number of key issues in the na-
tional security sphere were discussed: conducting
a socially significant dialogue on national security
issues with representatives of strategic partners of
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the state; identifying priorities in reforming and
developing forces, sectors and industries related to
ensuring security in Ukraine; addressing the topic
of information and cybersecurity, and the measures
necessary to strengthen them, in particular the cre-
ation of cyber defence forces, etc.

The scientific relevance of the chosen subject
is evidenced by a significant amount of scientific re-
search that directly or indirectly covers the issues
of state policy of ensuring human rights in the field
of national security in the context of digitalisation.
Three main areas of scientific research can be distin-
guished: 1) state policy in national security; 2) ensur-
ing human rights as a factor in ensuring national secu-
rity; 3) digitalisation and its impact on human rights
and national security. At the same time, a detailed
study on the state policy of ensuring human rights
in the national security area in the context of the de-
velopment of digitalisation has not yet been carried
out. In particular, I. Doronin considered the issues
of digital development and national security in the
context of legal problems [2], and also devoted his
dissertation thesis to the theoretical and legal study
of the national security of Ukraine in the information
age [3]. O. Pyshchulina analysed the current stage
of world economic and social development, which is
characterised by a significant impact of digitalisation,
identified the main determinants and grounds for the
development of the digital economy in Ukraine, and
the country's readiness to introduce and use digital
technologies (both from the point of view of suppli-
ers and consumers of digital services), analysed the
potential risks and threats of digitalisation in Ukraine
and the world [4]. The study of the issue of national
security is carried out by V. Smolyanyuk, who inves-
tigated the systemic principles of the national secu-
rity of Ukraine [5]. S. Drobotov devoted his research
to the constitutional and legal provision of national
security in Ukraine [6]. O. Kubetska, T. Ostapenko,
Ya. Paleshko defined the conditions for ensuring the
national security of the state [7]. P. Bugutskyi stud-
ied the theoretical foundations of the formation and
development of national security laws in Ukraine [1].
The analysis of these scientific works shows that a
holistic, comprehensive study of the state policy of
ensuring human rights in the field of national se-
curity in the context of the development of digital-
isation has not yet been carried out. Some issues in
this area of research are considered in this study.

The purpose of the publication is to determine
the main areas of the state policy of ensuring hu-
man rights in the national security sphere in the
context of digitalisation, based on the study of sci-
entific approaches, normative documents in the
sphere of national security, human rights and digi-
talisation of the country.
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To achieve this goal, the following tasks are set:

- to present arguments on the relevance of the
chosen research topic;

- to substantiate the importance of ensuring
state security and human rights in the context of
digitalisation;

- to describe the content of the outlined direc-
tions;

- to determine the interconnection of informa-
tion and cyber security at several levels — security of
the individual, society and state.

The study proves that the issue of ensuring
state security has been the major one for Ukraine
over the years. This is attributed to the conflict in the
East of the country, the development of digital tech-
nologies and the increased risk of cyber-attacks, etc.

As a substantiation of the relevance of the
study of the selected issues, the All-Ukrainian Fo-
rum “Ukraine 30. Security of the Country “, which
discussed a number of key issues in the field of na-
tional security, the approval of the Strategic Defence
Bulletin of Ukraine, one of the priorities of which is
the digital transformation of the Armed Forces and
information security, and a number of modern sci-
entific developments in this area.

Based on the analysis, two areas of scientific
research were identified to address the subject of
the article:

- ensuring information security as a component
of national security in the context of digitalisation;

- implementation of digital transformation of the
Armed Forces and ensuring information security.

= Results and Discussion

To begin with, the rights of every person can be con-
sidered protected and their interests secured only in
conditions where the security of the country is not
threatened. It is difficult to imagine a situation in
which the state, whose security is constantly under
threat, will be able to provide full protection of the
rights of its citizens.

Article 3 of the Constitution of Ukraine de-
fines a person, his life and health, honour and dig-
nity, inviolability and security as the highest social
value. Accordingly, this also includes ensuring secu-
rity in general, i.e., national security.

Article 17 of the General Principles states that
“to protect the sovereignty and territorial indivis-
ibility of Ukraine, and to ensure its economic and
informational security are the most important func-
tions of the State and a matter of concern for all the
Ukrainian people” [8].

During his speech at the All-Ukrainian fo-
rum “Ukraine 30. Security of the country “Presi-
dent of Ukraine - Supreme Commander-in-Chief
of the Armed Forces V. Zelenskyy [9] emphasised
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the importance of security for the state. Along with
freedom and justice, security is one of the most
important values for Ukrainians. In the context of
Russian aggression, society has no doubts: security
is the main condition for the existence of the state
and its independence. One of the main focuses of
the programme is the security of the person and the
country. Its provision as an integral element of a
complex social system with all its needs, interests,
and opportunities is the basis of the national secu-
rity policy of Ukraine. This once again confirms the
interconnection and interdependence of personal
and state security.

As part of the study, it is also necessary to
formulate a definition of the national security of
Ukraine. The Law of Ukraine “On the National Se-
curity of Ukraine “interprets it as “the protection
of state sovereignty, territorial integrity, democratic
constitutional order and other national interests of
Ukraine from real and potential threats” [10]. There
is no exhaustive list of objects subject to protection
as objects of national security. Thus, the objects of
national security are all spheres of public life: vital
interests of a person, society and the state, their pro-
tection from external and internal threats. Scientists
claim that the triad of objects of national security
of the state is the security of the individual, society
and the state [11].

The examination of scientific and regulatory
sources on the analysed topic made it possible to
identify several areas of scientific research:

- ensuring information security as a component
of national security in the context of digitalisation;

- implementation of digital transformation of the
Armed Forces and ensuring information security.

There are many more such areas. However,
given the limited scope of the study, they will be the
subject of further scientific research.

The following areas should be considered
thoroughly:

1) ensuring information security as a component
of national security in the context of digitalisation.
Digitalisation penetrates all spheres of human life.
Ukraine became the first country in the world where
digital passports in a smartphone became official le-
gal analogues of ordinary documents. In September
2021, Ukraine started the process of introducing a
“no-paper” approach: state authorities will not re-
quest paper documents if the necessary informa-
tion is already in the registers [12]. Other digital
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services should also be mentioned: eMalyatko is an
integrated service for parents of newborns. With
one application submitted online, it is possible to
register the birth of a child and access up to 9 state
services from various authorities needed immedi-
ately after the birth of a child; eCase — a system
for optimising pre-trial investigations of anti-cor-
ruption agencies of Ukraine, which is integrated
with the Unified Register of Pre-trial Investigations
and judicial systems, which will allow NABU, SAP
and HACC to interact online. Under such condi-
tions, the issue of ensuring information security is
becoming more and more relevant: databases of
information about citizens, databases of holders
of such data, the results of receiving certain ser-
vices through internet requests, and so on should
be reliably protected. Specially authorised officials
direct their attention to these issues. In particular,
within the framework of the All-Ukrainian forum
“Ukraine 30. National Security “Deputy Head of the
State Service for Special Communications and In-
formation Protection of Ukraine noted that “infor-
mation security in the context of national security
is dual in nature. Firstly, information security aims
to protect the balanced interest in the information
sphere of a person, individual, citizen, state and so-
ciety. There is a balance in the information sphere
of all stakeholders. This balance must be protected
and maintained. On the other hand, the object of
information security is the information infrastruc-
ture that provides information resources, and tech-
nologies that form the digital state today, the digital
economy, and the digital society. Relevant process-
es are also being implemented: digital democracy,
digital voting. Thus, there is a duality: interests,
in particular, protection of psychological and oth-
er influence on the consciousness of an individual
citizen or society, and on the other hand - an ob-
ject of a purely technical nature. On this basis, an
appropriate pool or set of opportunities is formed,
developing which, it is possible to assess the state of
information security of the state” [13].

Information security should be considered to-
gether with cyber security. The draft Law of Ukraine
“On Cyber Security of Ukraine” was submitted, so it
is proposed to consider cyber security as the state of
protection of vital interests of a person and a citi-
zen, society and the state in cyberspace. Cyberspace
is an environment formed by an organised set of in-
formation processes on the basis of the information,

48




Chyzhov

telecommunication and information-telecommuni-
cation systems interconnected by common princi-
ples and rules [14].

Given the digitalisation process, it is believed
that information security can be fully ensured only
in the case of achieving cybersecurity. Their sym-
biosis can be represented at three levels: state se-
curity, public security, and individual security. It
is believed that the security of the individual, so-
ciety and state can be ensured at national, region-
al and international levels. The authors argue that
the information and cyber security of an individual
should be put at the highest level. Its provision will
become the basis for ensuring the information secu-
rity of society and the state as a whole.

The importance of ensuring cybersecurity can
be supported by the following arguments. In particu-
lar, the Petya virus has affected more than 60 countries
in the world. The damage from the virus attack was
estimated at USD 8 billion. Ukraine lost UAH 10 bil-
lion in half an hour [15]. In 2017, Ukrposhta suffered
UAH 100 million in losses due to the Petya virus [16].

It is also necessary to highlight the case of
personal data leaks from the digital public service
of the application “Diia”. On May 12 last year, in-
vestigators of the Main Investigation Department
of the National Police of Ukraine initiated criminal
proceedings under Part 2 of Article 361 of the Crim-
inal Code of Ukraine. The operation of the resource,
which illegally distributed the personal data of cit-
izens, was promptly blocked. Subsequently, infor-
mation appeared on official websites that the data
was not confirmed, and within the framework of the
pre-trial investigation, it was established that the in-
formation disseminated in social networks, includ-
ing Telegram channels, has signs of fragmented data
sets compiled from various sources and resources,
including open information from registers [17].
This demonstrates the importance of creating a re-
liable system of protection of citizens' information
data and the high threat to national security in case
of their unauthorised dissemination.

It seems that now, in the context of counter-
ing the aggression of the Russian Federation, it is
extremely difficult to effectively ensure the informa-
tion security of citizens. Therefore, it is important
that information and cyber security is ensured at
the state level, taking into account external threats;

2) Implementation of digital transformation of
the Armed Forces and ensuring information security.
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In September 2021, the President of Ukraine
V. Zelenskyy [9] approved the Strategic Defense
Bulletin of Ukraine, which identifies the digital
transformation of the Armed Forces and information
security as one of the priorities. As a result of the
implementation of the military policy of Ukraine,
the defence forces will meet the requirements of
comprehensive defence of Ukraine and will be: built
on national and Euro-Atlantic values; interopera-
ble with the relevant structures of NATO member
states; able to ensure the defence of the territory
of Ukraine within the state border, confrontation
in the information space, cyberspace as a compo-
nent of the information space using the potential of
the state and society, using all possible forms and
methods to repel armed aggression. The above gives
grounds to assert that cybersecurity is reaching a
new level - the national level, and moving from the
civilian to the defence sphere [18].

It should also be noted that this development
is “new” for Ukraine and is currently at the stage of
developing a regulatory framework. These norma-
tive acts, in turn, will become the basis for further
development of the system of information and cyber
security of the country as a whole and each citizen.

= Conclusions

The article substantiates the position that in the cur-
rent conditions of digital transformation, the issue
of information security is becoming increasingly
relevant: databases of information on citizens, da-
tabases of holders of such data, the results of ob-
taining certain services through Internet applica-
tions, etc. should be reliably protected. It is proved
that information security should be considered in
the context of cyber security. Their symbiosis can
be represented at three levels: state security, pub-
lic security, and individual security. The authors
argue that the information and cyber security of
an individual should be put at the highest level.
Its provision will become the basis for ensuring
the information security of society and the state
as a whole. The conducted study gave grounds to
assert that cyber security is reaching the gener-
al state level, moving the civilian to the defence
sphere. This statement is based on the adoption of
new normative legal acts in this area, in particular
the Strategic Defense Bulletin of Ukraine, one of
the priorities of which is the digital transforma-
tion of the Armed Forces and information security.
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Oep)XaBHa noniTnka 3a6be3sneyeHHd Npas NIOANHU
y cdepi HauioHaNIbHOI 6e3nekKu B ymMoBax UuudpoBsisauii

OeHuc AHaToninosmy Ymxos

HarnionasibHa akazemisa BHYTpIILIHIX clIpaB
03035, Costom’ssHCBKa mIT0Ia, 1, M. KuiB, YkpaiHa
KuiBcbkuil perioHaspHUl LieHTp HalioHaapHOI akajeMil MpaBOBUX HayK YKpaiHU
01024, Byn. [lununa Opauka, 3, M. KuiB, Ykpaina

m AHoTtamisa. MeTa cTaTTi — Ha MmiAcTaBi JOCTigKeHHs HayKOBUX MOTJIAAIB, HOpMAaTUBHUX JOKYMEHTIB y
cdepi HamioHa/IbHOI Oe3meku, 3abe3meveHHA MpaB JIIOAWHU, a TaKOX LM@poBi3allil KpaiHU BU3HAYUTU
OCHOBHi HaIpsMU JepXaBHOI MOJIITUKU 3a0e3neueHHsA HpaB JIIOAMHU y cdepi HallioHaAJIbHOI Oe3meku
B ymoBax Iudposizamii. A peasizallili I[i€l MeTH IOCTaBJIeHO TakKi 3aBAaHHA: HaBeCTU apryMeHTU
OO0 AKTYyaJIbHOCTI 0O6paHOl TeMM [JiA AOCJi)KeHHS; CXapaKTepu3yBaTH 3MiCT BHU3HAUEHUX HaNpPsAMIB;
OOTpyHTYBaTH BaXJIMBiCTh 3abe3neuyeHHs AepXaBHOI Oe3neky Ta IpaB JIIOAUHU B yMoBax nudposizaril;
BHU3HAYWUTH B3Aa€MO3B’A30K iHpoOpMmariliHol Ta KibepHeTHYHOI Oe3NeKku Ha [eKijIbKOX piBHAX — Oesneka
ocobu, cycninibcTBa U fepkaBy. MeToosioriyHe MiATPYHTA HAYKOBOIL CTAaTTi CTAHOBUTSD LijIicHA 1 y3roJXeHa
crcTeMa MeTO/iB, 110 Jajla 3MOTy HaJleXXHO ITpoaHasli3yBaTy IpeAMeT AOCIi)KeHH:, 30KpeMa BUKOPHUCTaHO
HayKOBi MeTOAU aHaJi3y, CUHTe3y, iHAYKIil Ta Aeaykuil. TeopeTHuHUM HiATPYHTAM Li€l my6Jlikalil cTaau
nparfi BiTYM3HAHUX BUYEHUX CTOCOBHO 3ale3ledyeHHsA NpaB JIIOAWHU y cdepi HaljioHajbHOI 6e3neku B
yMOBaxX pO3BUTKY IUGpOBi3allii, a TaKoX BUCTYIU Aep>KaBHUX MOCAJIOBUX OCi0 Ha creriajJbHUX 3aX0[ax,
npucBAYeHNX oOpaHili Tematuni. HaykoBa HOBM3Ha y6JliKallil moJjiArae B TOMY, IO Ha Mi/icTaBi 3[1ifiCHEHOT 0
aHali3y MM BUOKpeMWJM ABa HampsAMU 3ale3ledyeHHA NpaB JIIOAUHU y cdepi HalioHaybHOI Oe3NneKku B
yMoOBax poO3BUTKYy mudposizamii: 1) 3abe3neyeHHsa iHGopMaliliHOI 6e3neKku sK CKJIa[0BOI HalliOHAJIbHOI
6e3nexu B yMoBax nudposizariii; 2) BupoBaakeHHA HudpoBoi TpaHchopMarlii 36poiiHux cuil i 3a6e3neyeHHA
indopwmaniiiHoi Oe3neku. BogHouyac oOrpyHTOBAHO, 1[0 TAKUX HANPsAMiB MOXHA BU3HAUUTH OiJibllle, OAHAK,
3 OIJIAAY Ha OOMeXeHU 00CAT AOCIIi/UKEeHHs, iHIII HAMPAMU CTaHYTh MPEMETOM MOJaBIINX HAYKOBUX
nomykis. JloBefieHo, 1o iHpopMaIliiiHy 6e3meKy cJIifi po3TIAAaTH OJHOYACHO 3 KifepHeTHYHOW. Ix cuM6io3
MoXxe OyTH MpeAcTaBJeHO Ha TPhOX piBHAX: Oe3leka AepXaBH, Oe3meka CycCIiJbCcTBa, Oe3neka ocobu. Y
CTaTTi aKLeHTOBaHO, IO CJIiJ] MOCTAaBUTU Ha HaWBUIINH Iabesb iHGopManiliHy 11 KibepHeTHYHY Oe3neKy
ocoOu: 11 3abe3rneueHHs CTaHe HNiATPYHTAM [JiA iHGopMaliiiHol 6e3MeKu CyCHiJibCTBa Ta AepKaBU 3arajioM.
OO6rpyHTOBaHO, 1[0 3abe3neueHHs KiOepOe3neky NepexoAWTh Ha HOBUU piBeHb — 3arajibHOJep>XaBHHUU, a
TaKOX i3 I[UBiJIbHOI chepu — B 0OOOPOHHY

m KitiouoBi citoBa: iudpoBsisariis; 3abesneueHHs Mpas JIIOAUHN; HallioHa/IbHa 6e3Meka; KibepHeTruuHa 6e31eKa;
KibepaTtaka; 6e3neka i1 000poHa; arpecis
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regulated by the laws of Ukraine. However, the institution of confidential cooperation is not sufficiently regulated
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different laws and only fragmentarily regulate the relevant legal relations, which complicates their understanding,
research and use. The purpose of the study is to provide a general legal analysis of the institution of confidential
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in writing the article. The state of scientific research and the current legislation of Ukraine, which regulates
the relevant legal relations, is analysed, and its individual norms are compared. The main legal terms on the
topic under study are defined. A systematic analysis of the legal institution and legal relations of confidential
cooperation is carried out both from a purely doctrinal position and on the example of the activities of a law
enforcement agency. Some features and characteristics of the relevant institution and relations are determined.
The results of the study are generalized, specified and presented in the form of statements and conclusions, and can
therefore be used in other scientific studies, having both scientific and practical value. The scientific novelty of the
study is that confidential cooperation is systematically considered in open sources as a separate legal institution
and a type of legal relationship for the first time; the conceptual and categorical apparatus, principles, subjects,
object and content are defined, in particular, the rights, duties, responsibilities and guarantees of both authorised
employees and confidants are studied in detail. For the first time the issue of the functioning of the institution
of confidential cooperation in the National Bureau, which has certain features and differences in comparison
with other law enforcement agencies, was studied. The results of the study can also be used to raise awareness
among practitioners, the legal community and the public on this issue, as well as in rule-making. The institution
of confidential cooperation should be regulated in detail by law since it is associated with the law enforcement
activities of state bodies and the risk of violation of constitutional human rights and interests. Regulation of the
legal institution and legal relations does not pose a threat to the disclosure of forms and methods of conducting
special investigative, intelligence and counterintelligence activities, at the same time provides legal certainty,
as well as guarantees the state’s compliance with the principles of legality, the rule of law, respect for human
rights and freedoms. In general, the relevant legal relations should be regulated within the framework of the
operative-search law and enshrined in one legislative act — the Law of Ukraine “On Operative-Search Activity”,
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= Introduction

Corruption as a social phenomenon is one of the
main problems of modern Ukrainian society. This
is evidenced by the increased attention of citizens
to the process of fighting corruption in the govern-
ment. International organisations also pay attention
to Ukraine’s progress in this direction: European
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Commission, European Parliament, Council of the
European Union, World Bank, International Mone-
tary Fund, Organization for Economic Cooperation
and Development, European Anti-Fraud Office, etc.

One of the most effective legal institutions in
the fight against organised crime and combating cor-
ruption, given their hidden (latent) nature, is the In-
stitution of confidential cooperation. The efficiency of
using confidential services in combating crime is con-
firmed, in particular, by empirical studies conducted
by M.L. Gribov & O.I. Kozachenko [1], according to
the results of which 78.5% of the surveyed operation-
al workers consider confidential cooperation to be the
main tool for preventing and detecting crimes, and
71.5% and 68%, respectively, of operational work-
ers and investigators — the investigation of crimes.

The importance of cooperation between law
enforcement agencies and citizens in combating
crime is confirmed by international experience, pri-
marily of developed countries of North America and
Europe, which was studied in the works of E.E. Gre-
chyn, O.I. Kozachenko, V.V. Matviychuk, I.I. Musi-
yenko, D.I. Nikiforchuk & A.V. Savchenko [2-4] and
others. This demonstrates the truly universal nature
of such cooperation regardless of legal systems, na-
tional culture and political regimes. The differenc-
es lie in the definition of: the levels of legislative
support for confidential cooperation (at the level of
laws, codes of practice, bylaws); subjects who have
the right to relevant activities; persons with whom
it is possible or, conversely, forbidden to establish
appropriate relations; the boundaries of confidential
cooperation (depending on the permitted passive
or active role of the confidant and the purpose of
such cooperation); the specifics of documentation
(granting permits to involve certain persons in gen-
eral and to perform specific tasks, registration of the
results of cooperation, procedural consolidation of
evidence, etc.); the possibilities of using informa-
tion obtained by the confidant as evidence.

Given the national and international experi-
ence proving the effectiveness of confidential co-
operation, especially in combating latent types of
crime, it is important to study this institution in the
context of the National Bureau, which is responsible
for preventing, detecting, disclosing, and investigat-
ing corruption crimes and preventing new ones. Such
research should begin with a general legal analysis,
that is, with the theoretical part, which is given insuf-
ficient attention, possibly due to the fact that opera-
tional search science focuses on its practical aspect.

The issue of confidential cooperation in the
context of law enforcement and pre-trial investiga-
tion bodies has been previously addressed. In particu-
lar, in the work of D.V. Talalay & S.M. Saltykov [5]
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considers the correlation of confidential coopera-
tion with secret investigative (search) actions. It ap-
pears reasonable to conclude that confidential coop-
eration is not a separate investigative or procedural
action, and the concept of confidential cooperation
is much broader than the procedural activities of an
investigator or operative officer. However, to iden-
tify the exact differences between confidential coop-
eration and procedural activities, it is necessary to
clarify its legal content.

The CPC of Ukraine of 1960 [6] did not in-
clude provisions that would regulate confidential
cooperation and covert investigative (detective) ac-
tions. These novels appeared in 2012 with the adop-
tion of the new edition of the Code [7]. The issue
of using confidential cooperation is regulated in Ar-
ticle 275 and partially in Article 272 of this Code.
The legislator placed these articles in the third par-
agraph “Other types of covert investigative (detec-
tive) actions” of Chapter 21 “Covert investigative
(detective) actions”. This is what caused some law-
yers, judges, practitioners, lawyers to attribute con-
fidential cooperation to a separate type of covert in-
vestigative (search) actions. Such a picture became
possible, in particular, due to insufficient scientific
research and, first of all, insufficient coverage of the
legal content of confidential cooperation and rele-
vant activities of law enforcement agencies, which
traditionally had and still has a hidden nature, in
open scientific sources.

It can be argued that excessive secrecy is grad-
ually being removed from the institution of confi-
dential (covert) cooperation, and some legislative
acts contain provisions that partially regulate these
and related legal relations. In addition, the legis-
lation introduced the institution of anti-corruption
whistleblowers, which is a step forward in ensur-
ing the safety, legal and social protection of persons
who report corruption and facilitate investigations.
At the same time, the whistleblower institution does
not account for certain key principles and founda-
tions of the institution of confidential cooperation
and operational and investigative activities, such as
confidentiality, secrecy, expediency, planning, etc.
This indicates a certain competition of institutions
and requires separate research.

Due to the imperfection of the legislation
governing the relations of confidential cooperation,
the subject of the confidential cooperation institu-
tion actualises the need for additional study and
development of proposals and recommendations for
its regulatory improvement. The issue of the com-
position and principles of legal relations between
confidential employees also remains relevant and
requires additional analysis.
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The purpose of this publication is a systematic
general legal analysis and characterisation of legal
relations arising from confidential cooperation be-
tween law enforcement officers and individuals, on
the example of the National Bureau, and the legal in-
stitution that should regulate the relevant relations.
Achieving this goal will be an important argument
in the debate on the need for legislative regulation
of these relations and will allow both lawmakers
and practitioners to comprehend the scope of rela-
tions that need to be regulated.

To achieve this goal, the following tasks are
set: 1) to analyse the current legislation of Ukraine
and scientific works on the subject matter, primarily
those in which international experience is studied;
2) to define the basic concepts, to characterise the
legal institute of confidential cooperation and the
relevant legal relations; 3) to define the principles,
subjects, object and content of these legal relations;
4) to summarise the results of the study.

The scientific novelty of this study lies in the
fact that confidential cooperation and the relevant
legal institution, which are mostly of purely practi-
cal application and have been studied mainly using
the inductive method, are examined through the
prism of general legal theories, i.e., using the de-
ductive method. Thus, the definition of legal terms,
features and structure of the relevant legal institu-
tion and legal relations is carried out with the help
of general legal ideas and concepts.

m Results and Discussion

Legislation regulating the legal institution of con-
fidential cooperation and relevant legal relations
in the context of the National Bureau’s activities
contains certain provisions of the Constitution of
Ukraine, the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms, the CPC of
Ukraine, the Criminal Code of Ukraine, the Laws of
Ukraine “On the National Anti-Corruption Bureau of
Ukraine” (hereinafter — the Law “On NABU”), “On
Operational Investigative Activity” (hereinafter —
the Law “On OIA”), “On Prevention of Corruption”,
“On Organisational and Legal Framework for Com-
bating Organised Crime”, “On Ensuring Security of
Persons Participating in Criminal Proceedings”, by-
laws and departmental regulations.

In view of the above, the institute of confi-
dential cooperation is an interdisciplinary legal
institution, which is located at the intersection of
such branches of law as: criminal and criminal pro-
cedural law, operational and investigative law and
civil law (on material liability, compensation of
expenses, etc.), labour (labour relations with con-
fidants) and administrative (on the organisation of
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activities and management of the relevant law en-
forcement units) law.

At the same time, there are no definitions of
the terms “confidential” and “confidential cooper-
ation” in any legislative act, they exist only in the
legal doctrine.

Definition of the concepts of “confidential co-
operation”, “confidential” and “legal institution of
confidential cooperation”.

In a narrow sense, confidants are persons with
whom confidential cooperation relations are estab-
lished. The authors support the position of K.M. Ol-
shevsky & V.V. Dirman, which use a more detailed
definition of confidants, formulated by V.B. Rus-
hailo: “these are private individuals with whom
operational units carrying out operational and in-
vestigative activities have established, on a paid or
free of charge basis, relations of cooperation, which
provide for the assistance of these persons on a con-
fidential basis to the activities of operational units
in the performance of their tasks” [8].

The proposed definition should be improved
by adding such features as the legal capacity of a
person, voluntary entry and maintenance of rela-
tions, and also delete the word “private”, since the
confidant may be, in particular, an employee, offi-
cial or official of a legal entity of public law.

In addition, according to the provisions
of Article 275 of the Criminal Procedure Code of
Ukraine [7], the right to use confidential coopera-
tion is also granted to the investigator.

Similar in content to the concept of “confi-
dant” in the legislation and practice of foreign coun-
tries and law enforcement agencies are the concepts
of “CHIS” (Covert Human Intelligence Sources — in
the UK), “CI” (Confidential Informant — in the United
States), “V-Personen” (Vertrauenspersonen, trusted
person — in the Federal Republic of Germany).

According to § 26(8) of the Regulation of Inves-
tigatory Powers Act 2000 [9], a person is a “CHIS” if:

— it establishes or maintains a personal or oth-
er relationship with any person for the clandestine
purpose of facilitating anything falling within para-
graph (b) or (c);

— it secretly uses such relationship to obtain in-
formation or provide access to any information to
another person; or

- it secretly discloses information obtained
through the use of such relations or as a result of
the existence of such relations.

In view of the above, in the context of crimi-
nal proceedings, confidants are individuals with le-
gal capacity with whom law enforcement officers
authorised to carry out operational and investiga-
tive activities and/or pre-trial investigation have

Scientific Journal of the National Academy of Internal Affairs, 26(4)




Characteristics of the legal institution and legal relations...

established and maintain relations that provide for
the assistance of these persons to perform the tasks
assigned to these bodies on a paid or unpaid basis
and on the basis of confidentiality and voluntariness.

In this context, confidential cooperation is a
relationship that is established and maintained by
law enforcement officers (hereinafter referred to as
authorised employees) authorised to carry out op-
erational search activities and/or pre-trial investi-
gation with individuals with the legal capacity to
assist these persons in fulfilling the tasks assigned
to these bodies, on a paid or gratuitous basis and on
the basis of confidentiality and volunteerism.

It should be pointed out that lawmakers made
several attempts to define the concepts of confidential
and covert cooperation during the development of the
new version of the Law “On OIA” in 2016 and 2019.

The draft law of September 2, 2019,
No. 1229 [10] proposed to define confidential coop-
eration as the interaction of citizens with operation-
al units of law enforcement or intelligence agencies
of Ukraine, which consists in providing them with
systematic, lawful assistance in performing opera-
tional and investigative tasks on a voluntary basis.

This definition corresponds to the essence of
legal relations of confidential cooperation. Howev-
er, it is necessary to clarify the subject composition
by adding pre-trial investigation bodies, and instead
of citizens to indicate physical capable persons,
since the relevant relations can also be established
with foreigners and stateless persons. Comparing
the definitions of the concepts of confidential and
covert cooperation contained in the draft law, it
should be noted that the main difference is the sign
of systematic confidential cooperation, the impor-
tance of which will be highlighted below.

Within the framework of this study, given
these and other insignificant differences, the con-
cepts of confidential and covert cooperation will be
considered as almost identical, since the respective
relations have identical subjects, objects and content.

Based on this definition, it is possible to con-
clude that the legal relations of confidential cooper-
ation are distinguished by the fact that they are both
regulatory and protective relative, bilateral, active,
contractual, ongoing and procedural. The moment of
origin of this relationship is the moment of reaching
an oral or written agreement between the parties.

Confidentialcooperationasaninstitutionoflaw
is a personified group of legal norms that regulate ho-
mogeneous social relations of a particular type [11],
namely legal relations of confidential cooperation.

As an institution of law, confidential coopera-
tion is characterized by the fact that it is an interdis-
ciplinary legal institution (i.e., a set of rules of law of
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different branches of law, which is aimed at regulat-
ing social relations of a certain type [11]; functions
autonomously as a separate type of law enforcement
activity; is complex in its composition since it si-
multaneously regulates both procedural and legal
relations; is both regulatory (gives rights and ob-
ligations) and protective (establishes liability for
misconduct). Principles of confidential cooperation.

Employees of the National Bureau carry out
confidential cooperation on the basis of general le-
gal principles: the rule of law, legality, and respect
for human rights and freedoms, enshrined in Art. 4
of the Law “On OIA” [12] and Art. 7 of the CPC
of Ukraine [7]; as well as sectoral principles of the
science of operational and investigative activities
related to confidential cooperation: confidentiality,
voluntariness, security, legal and social protection,
moral and material incentives, enshrined in Arti-
cles 7, 8, 13 of the Law “On OIA” [12] and in Articles
16, 17 of the Law “On NABU” [13], as well as the
principles of secrecy, admissibility, systematicity and
expediency [8], formulated by science and practice.

The listed principles are aimed at ensuring
the rights and interests of confidants, which testifies
to the special value of the institution of confidential
cooperation for the state, and its compliance with
the principle of the rule of law enshrined in Arti-
cle 3 of the Constitution of Ukraine [14].

The principle of the rule of law in the institute
of confidential cooperation is that human rights and
freedoms (confidants; persons about whom informa-
tion is collected; third parties) are of the highest
value, and their provision is a priority for author-
ised employees of the National Bureau.

The principle of respect for human rights and
freedoms is that authorised employees of the Na-
tional Bureau apply confidential cooperation in a
way that does not degrade human dignity and does
not violate or restrict human rights and freedoms.
In cases provided for by law, such rights and free-
doms may be restricted, but in a manner that re-
stricts them the least. Their arbitrary restriction or
violation is unacceptable. Such rights and freedoms
shall be restored in the event of unlawful violation
of human rights and freedoms, the damage caused
shall be compensated, and the information obtained
that degrades the honour and dignity of an individ-
ual shall be destroyed.

The principle of legality is that confidential
cooperation and certain procedures are carried out
exclusively in accordance with, on the grounds, in
the manner and in the manner prescribed by law,
and exclusively by authorised entities.

The principle of confidentiality means that the
fact of conclusion and maintenance of confidential
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cooperation relations between a particular author-
ised employee of the National Bureau and a confi-
dant must be kept secret. This principle imposes a
corresponding obligation not to disclose the exist-
ence and results of such cooperation on both parties
to these relations in order to ensure the effectiveness,
efficiency and security of such cooperation. Disclo-
sure of this secret entails liability under the current
legislation, except in cases of disclosure of informa-
tion about illegal actions that violate human rights.

The principle of voluntariness means that no
one can be forced to enter into confidential cooper-
ation with the National Bureau. The use of physical
and psychological coercion is strictly prohibited.

Ensuring security, legal and social protection
means that the law guarantees confidentials physi-
cal, legal and social protection, and for authorised
employees of the National Bureau for Ensuring the
Rights and Freedoms of Confidentials, their safety
and well-being is a priority duty. The authorised
employees of the National Bureau are obliged to
ensure the safety, rights and freedoms, and prop-
erty of the confidant, his close relatives and family
members during and after the existence of confiden-
tial cooperation relations in case of a relevant threat
caused by such cooperation.

The principle of moral and material encour-
agement is to approve and encourage the involve-
ment of individuals in the fight against crime. Since
entering into confidential cooperation is voluntary,
the state should take care to create positive moti-
vation for these persons. Such encouragement can
be moral, i.e., recognition by the National Bureau
and its authorised employees of the merits and ef-
forts of confidants in cleansing the authorities from
corruption for the establishment of the rule of law
and civil society, elimination of threats to national
security, as well as material, i.e., payment of mone-
tary rewards, compensation for expenses, time and
efforts, and other material and financial issues.

The principle of conspiracy, in turn, is deter-
mined by the principle of confidentiality and consists
in the fact that in order to keep secret the fact, details
and results of these relations, the authorised employ-
ee and the confidant agree on compliance and com-
ply with a certain system of measures, use security,
disguise, conspiracy during meetings, movement,
communication, transfer and use of information, etc.

The principle of admissibility, which corre-
sponds to the principles of the rule of law, legality
and respect for human rights and freedoms, is that it
is prohibited to involve in confidential cooperation
persons whose professional activities are related
to the preservation of professional secrets, name-
ly: lawyers, notaries, medical workers, clergymen,
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journalists, if such cooperation will be associated
with the disclosure of confidential information of a
professional nature.

The principle of expediency is that persons
are involved in confidential cooperation, and confi-
dential cooperation is applied only if it is impossible
to perform the tasks assigned to the National Bureau
in a particular situation or if their implementation
is significantly complicated. Confidential coopera-
tion involves only those persons who, by their mor-
al, business and professional qualities, knowledge,
skills and abilities, are able to perform the tasks en-
trusted to them, have or can get access to certain in-
formation, and are also able to keep the fact, details
and results of such cooperation secret.

The importance of this principle is rightly
emphasised by K.M. Olshevsky & V.V. Dirman, who
call it the principle of expedient necessity (ration-
ality). The formation of a network of confidants,
which are a natural component of the criminal en-
vironment and criminal objects, should be carried
out taking into account the operational situation, a
specific operational and investigative situation, and
in this regard, the interests of the relevant services
that carry out operational and investigative activi-
ties, based on determining the optimal sufficiency
of confidants. Their insufficient number will not
provide the necessary information, and an exces-
sive number of such persons does not always give
a positive result, but, on the contrary, reduces the
efficiency of their use [8].

The principle of systematicity is inextricably
linked to the principle of expediency and qualita-
tively distinguishes confidential cooperation from
covert cooperation as a type of involvement of citi-
zens in the performance of certain short-term tasks
of law enforcement agencies. The systematic princi-
ple consists in that the main purpose of confidential
cooperation is mainly to involve persons in long-
term cooperation with law enforcement agencies to
counteract socially dangerous illegal behaviour in
a particular area or object. Such objective may be
conditioned by the complexity of studying the direc-
tion or object, the latency of criminal acts, “mutual
responsibility”, closeness and countermeasures of
the criminal environment, etc.

Cooperation with law enforcement agencies
in a normal society is an honourable civic duty for
a law-abiding citizen, and even more so for a repre-
sentative of state authorities and local self-govern-
ment, as the person contributes to the performance
of the state law enforcement function in the interests
of society. Essentially, confidential cooperation pro-
vides an opportunity for citizens to join the cleans-
ing of the authorities from corruption. However, in
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modern Ukrainian society, the attitude to the insti-
tution of confidential cooperation is ambiguous.

The argument of K.M. Olshevsky & V.V. Dir-
man is worth consideration, as they cite E. Vydok &
I. Karpets, regarding the thesis that one of the rea-
sons for the negative perception of the confidential
cooperation institution by individuals is not the best
example of its application in the Soviet era when the
information received from confidants was sometimes
used in the criminal interests of the authorities [8].

It is also worth emphasising the high efficien-
cy and public benefit of the use of covert cooperation
with citizens by the criminal police, which solved the
most complex crimes in the Soviet and post-Soviet
years 1980-2000 and were able to restrain organised
crime and banditry. Without the help of conscious
citizens, this would hardly have been possible.

In this regard, it is important to note that the
National Bureau is outside politics and is independent
of politicians, representatives of state authorities and
local self-government, legislative, executive and judi-
cial branches of power, law enforcement agencies and
is controlled and accountable to the public (Article 3
of the Law “On NABU” [13]. The National Bureau has
a single goal - to eradicate corruption from Ukraine,
as it is an attribute of dishonest government offi-
cials, to whom the National Bureau is in opposition.

The composition of relations arising from con-
fidential cooperation: their subjects, object and con-
tent. Confidential cooperation, like any legal rela-
tionship, has subjects (parties), objects and content.
The subjects of confidential cooperation, that is, the
parties between which these legal relations arise, on
the one hand, are authorised to conduct a pre-tri-
al investigation and operational search activities.

Such persons are investigators of pre-trial in-
vestigation bodies; operational employees of opera-
tional units; detectives (combining the powers of an
investigator and an operational employee); heads of
operational units and pre-trial investigation bodies
that have rights in relation to operational employ-
ees and investigators. On the other hand, the subject
of confidential cooperation (confidant) is a natural
person with legal capacity, that is, a person who has
reached the age of majority (eighteen years) and has
not been declared incapacitated or partially inca-
pacitated by a court.

At the same time, not every natural person
with legal capacity can be a confidant. A confidant
can only be a person who, by his/her business, pro-
fessional, moral qualities, skills, abilities and knowl-
edge, is able to perform the assigned tasks and keep
secret the fact of involvement in confidential coop-
eration, possesses or has access to information of
operational interest.
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A person whose professional activity is relat-
ed to the preservation of professional secrets, name-
ly: a lawyer, notary, medical worker, clergyman,
or journalist, if such cooperation will be associated
with the disclosure of confidential information of a
professional nature, cannot be a confidant. It is im-
portant to consider the role of the prosecutor in the
functioning of the institute of confidential coopera-
tion, given that the legislator in Art. 272 of the CPC
of Ukraine [7] granted, in particular, the prosecutor
the right to decide on the conduct of such a type
of covert investigative (search) action (operation-
al search measure) as a special task to disclose the
criminal activities of an organised group or criminal
organization that is directly related to confidential
cooperation. Such a decision is made in the form
of a resolution with the confidentiality of reliable
information about the person.

According to the CPC of Ukraine [6], the Laws
of Ukraine “On Prosecutor’s Office” [15] and “On
Investigative Procedure” [12], the prosecutor is not
authorised to establish or maintain confidential co-
operation. Furthermore, in accordance with Part 4
of Article 14 of the Law “On Intelligence” [14], in-
formation about persons who confidentially cooper-
ate or have cooperated with the intelligence agen-
cy of Ukraine, the affiliation of specific persons to
the personnel of intelligence agencies, along with
forms, methods and means of intelligence activities
and the organisational and staffing structure of in-
telligence agencies are not subject to prosecutorial
supervision. At the same time, it is necessary to em-
phasise the mistake made by the legislator, since it
is obvious that the legislator in this article probably
meant, in particular, operational units and counter-
intelligence agencies of Ukraine.

A prosecutor who is not authorised to identi-
fy, study and engage candidates for a special task,
and then develop a plan and directly introduce a
person into the criminal environment, maintain ap-
propriate confidential relations with them, ensure
their safety and perform other related actions, in
practice, will not be in a position to make an appro-
priate reasoned and motivated decision. If such a
decision is made, the resolution will have the force
of a permit and instructions for the pre-trial inves-
tigation body or operational unit to conduct such a
covert investigative (detective) action (operational
search operation).

In any case, the above shows that the pros-
ecutor has the right only to authorise the relevant
actions of authorised employees of operational units
and pre-trial investigation bodies. However, this
does not indicate the acquisition of legal personality
by the prosecutor, that is, the ability (capacity) to
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be a party to legal relations of confidential coopera-
tion, primarily due to the lack of legal capacity, that
is, the ability (capacity) to have subjective rights
and perform subjective legal duties [16]. Conse-
quently, the prosecutor is not a subject of confiden-
tial cooperation relations.

Determination of the object of legal relations
is important for understanding the essence of the re-
lationship, concerning what and for which purpose
they arise between the parties. By definition, the ob-
ject of legal relations is tangible or intangible goods,
for the receipt, transfer or use of which the rights and
obligations of the parties to legal relations arise. The
objects of legal relations are specific and individual-
ised, they are associated with the rights and obliga-
tions of the subjects of legal relations, the ability to
use and dispose of anything and allow to claim cer-
tain actions of other persons [11]. Given the above,
in the context of law enforcement activities, the ob-
ject of legal relations of confidential cooperation is
for the law enforcement agency to receive assistance
from the confidant (in the form of providing infor-
mation, taking certain actions, and making deci-
sions) in the performance of tasks of prevention, de-
tection, termination, investigation and disclosure of
criminal offences, as well as prevention of new ones.

The content of legal relations of confidential
cooperation consists of the powers, rights, obliga-
tions, responsibilities and guarantees of the subjects
of these relations.

The employees of the National Bureau who
are authorised to carry out operational and investi-
gative activities and pre-trial investigations, in par-
ticular detectives and senior detectives of detective
units, internal control, employees of the operational
and technical unit and covert staff members, have
the authority to carry out confidential cooperation
in the National Bureau (part 4 of Article 5, part 1 of
Article 10 of the Law “On NABU”) [13].

The Director of the National Bureau has cer-
tain control and authorisation powers related to
confidential cooperation, in particular the follow-
ing: control over the legality of the operational and
investigative measures carried out by the Nation-
al Bureau, pre-trial investigation, observance of
the rights and freedoms of persons, and granting
permission to use the resources of the fund of spe-
cial operational and investigative activities of the
National Bureau (clause 1, clause 16 of part 1 of
Article 8 of the Law “On NABU” [13]. Unlike the
prosecutor, since the Director is an employee of
the National Bureau, although not an investigator
or operational officer, he, according to clause 7
of part 1 of Article 16, clause 12 of part 1 of Arti-
cle 17 of the Law “On NABU” [13], is authorised to
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confidentially cooperate on an equal footing with
other authorised employees of the National Bureau.

A detailed list of authorised structural units
and employees of the National Bureau, their rights,
duties and responsibilities are defined in depart-
mental acts of the National Bureau, which are docu-
ments with restricted access.

The authorised employees of the National Bu-
reau have the following powers: to engage individu-
als in confidential cooperation and maintain appro-
priate relations with them in order to perform the
tasks assigned to the National Bureau; to give confi-
dential instructions and tasks; to receive the results
of their implementation; to encourage confidentials
morally and financially; to terminate confidential co-
operation. They have the right to use the informa-
tion received: as grounds and reasons for conducting
operational and investigative activities (Article 6 of
the Law “On OA”) [12]; as reasons and grounds for
initiating a pre-trial investigation; to obtain factual
data that may be evidence in criminal proceedings;
to prevent, detect, suppress and investigate criminal
offences, search for persons who have committed a
criminal offence; to ensure the safety of court offi-
cials, law enforcement agencies and persons involved
in criminal proceedings (including confidants), their
families and close relatives (Article 10 of the Law
“On Investigative Procedure”) [12]. According to the
provisions of Article 275 of the Criminal Procedure
Code of Ukraine [6], authorised employees of the
National Bureau have the right to use information
obtained as a result of confidential cooperation with
other persons during covert investigative (detective)
actions (operational search activities), or to involve
these persons in conducting covert investigative (de-
tective) actions (operational search activities) in cas-
es provided for by this Code, as well as to involve
confidants in the performance of a special task to pre-
vent or detect criminal activities of organized crime.

Authorised employees of the National Bureau
are obliged to carry out confidential cooperation
only for the purpose of fulfilling the tasks assigned
to the National Bureau, to respect the honour and
dignity of the confidant, adhere to the principle of
voluntariness in relations with the confidant; not to
disclose the true identity of the confidant, the fact,
purpose, results and other details of such coopera-
tion; in cases provided for by law and at the request
of the confidant, conclude an appropriate agreement
with them; to independently comply with the rules,
measures and apply means of conspiracy; to instruct
and train the confidant of these rules and measures,
and the methods and means of receiving and trans-
mitting information; to instruct the confidant on the
limits of permitted actions, behaviour and decisions,
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as well as to prevent the commission of crimes,
compromising, illegal and provocative actions; to
explain to the confidant their rights and obligations,
to warn of responsibility; in case of relevant threats,
to ensure the safety of the confidant, his family
members and close relatives and their property.

Authorised employees of the National Bureau
bear criminal responsibility for disclosure of pre-tri-
al investigation data, operational and investigative
activities, in particular, confidential cooperation (Ar-
ticle 387 of the Criminal Code of Ukraine); state se-
crets (Article 328 of the Criminal Code of Ukraine);
disclosure of information on security measures in re-
spect of a person taken under protection (Article 381
of the Criminal Code of Ukraine); for failure to make
a decision, untimely adoption or adoption of insuffi-
ciently substantiated decisions, and failure to take,
untimely adoption of sufficient measures for security
(Article 380 of the Criminal Code of Ukraine); and
the responsibility for giving an unmistakably crimi-
nal order, task, instruction; arbitrary and unlawful vi-
olation of constitutional human rights and freedoms,
causing damage to these rights and freedoms [17].

Confidants have corresponding rights: to
respect for honour and dignity, to give voluntary
consent to confidential cooperation or to refuse it;
to terminate such relations; to conclude a corre-
sponding written agreement; to receive sufficient
information about their rights, obligations and le-
gal responsibility for their actions and decisions,
about the limits of permitted behaviour, actions
and decisions, about the rules, measures and means
of secrecy, about the existing risks and dangers,
about behaviour, actions, decisions that should be
refrained from; to refuse to execute an obviously
criminal order, assignment, task; to compensation
for expenses incurred in connection with the perfor-
mance of tasks; to remuneration; to social and legal
guarantees; to ensure their safety, the safety of close
relatives and family members and their property.

Confidants are obliged not to disclose infor-
mation about the fact, results and other details of
confidential cooperation; conscientiously and pro-
fessionally carry out instructions, instructions, as-
signments, and tasks of the authorised employee;
during their implementation not to violate the rights
and freedoms of third parties; comply with the rules
and measures of secrecy, use appropriate means; not
to go beyond the limits of behaviour, actions and
decisions allowed by the authorized employee; not
to commit crimes, illegal and provocative actions;
keep confidential the information obtained as a re-
sult of confidential cooperation and communicate
it only to a specific authorised employee; observe
appropriate security measures.
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Confidants are criminally liable for disclo-
sure of information constituting a state secret (Ar-
ticle 328 of the Criminal Code of Ukraine); data of
pre-trial investigation, operational and investigative
activities, including confidential cooperation (Arti-
cle 387 of the Criminal Code of Ukraine); disclosure
of information about security measures in relation
to a person taken under protection (Article 381 of
the Criminal Code of Ukraine) [17]; material liabili-
ty for unjustified loss of property issued for security,
secrecy and performance of the task.

Guarantees of persons involved in confi-
dential cooperation cover legal ( juridical), social
and guarantees of personal safety of the confidant,
their family members and close relatives, as well
as their property.

According to the provisions of Art. 13 of the
Law “On the OIA” [10], social and legal protection
of persons involved in the performance of tasks of
operational and investigative activity provides that
such persons are under the protection of the state;
cooperation of persons with the operational unit is
accounted in their total record of service in case of
entering into an employment contract with them,
and if in connection with the performance of such
person’s tasks of operational and investigative activ-
ity his disability or death occurred, he is entitled to
the benefits provided in such cases for employees of
operational and investigative activity. In the event
of a threat to life, health or property of a person
involved in the performance of tasks of operational
and investigative activity, his/her protection shall
be ensured in the manner prescribed by part three
of Article 12 of this Law. Consequently, the state
actually equates the rights and guarantees of their
compliance with employees of operational units and
persons who cooperate with them.

At the same time, the issue of applying these
guarantees to confidants who cooperate with the
pre-trial investigation body to perform the tasks of
criminal proceedings is controversial, since Arti-
cle 13 of the Law “On the OIA” [10] specifies confi-
dants who are involved in the performance of tasks
of operational and investigative activities. This is a
clear disadvantage and a gap in the regulation of
the legal status and guarantees of confidants.

The norms of the Law of Ukraine “On Ensur-
ing the Security of Persons Participating in Criminal
Proceedings” enforce the state security guarantees
for persons who have reported a criminal offence
to a law enforcement agency or otherwise partici-
pated or contributed to the detection, prevention,
suppression or disclosure of criminal offences (ef-
fectively confidants), whistleblowers, victims, wit-
nesses and others (Article 2) [18].
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This Law defines the bodies authorised to
make decisions on security measures and ensure
their implementation (in particular, a special unit
of the National Bureau) (Article 3); the rights and
obligations of persons under protection (Article 5);
the rights and obligations of bodies providing se-
curity (Article 6); types of security measures (Arti-
cles 7-19); the process of application and cancella-
tion of security measures (Articles 20-23); liability
for failure to fulfil the obligations established by
this Law (Articles 24-26); financing and logistical
support of security measures (Articles 27-28).

A special mention should be made of the secu-
rity measures envisaged by this Law that can be ap-
plied to confidants: personal protection, protection
of housing and property; issuance of special per-
sonal protective equipment and warning of danger;
application of technical means of control and tap-
ping of telephone and other communications, visual
surveillance; replacement of documents and change
of appearance; change of place of work or study;
relocation to another place of residence; placement
in a pre-school educational institution or institution
of social protection bodies; ensuring the confidenti-
ality of information about the person; closed trial.

Considering the nature and degree of danger to
the life, health, housing and property of persons taken
underprotection,othersecuritymeasuresmaybetaken.

For military personnel and persons who are
being held in custody, additional measures are ap-
plied due to the relevant factors.

An important legal guarantee for the pro-
tection of the rights of confidants who perform a
special task to prevent or disclose the criminal ac-
tivities of an organised group or criminal organi-
sation is that, according to Art. 43 of the Criminal
Code of Ukraine [17], it is not a criminal offence
to cause forced harm to the law-protected interests
of a person who, in accordance with the law, per-
formed a special task, participating in an organised
group or criminal organisation to prevent or dis-
close their criminal activities. Such a person shall
be liable only for committing, as part of an organ-
ised group or criminal organisation, a particularly
serious crime committed intentionally and com-
bined with violence against the victim, or a serious
crime committed intentionally and associated with
causing grievous bodily harm to the victim or other
grave or especially grave consequences. And even
in this case, such a person cannot be sentenced to
life imprisonment, and the penalty in the form of
imprisonment cannot be imposed on him for a term
greater than half of the maximum term of imprison-
ment provided for by law for this crime. In turn, in
accordance with paragraph 9 of Part 1 of Article 66
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of the Criminal Code of Ukraine [17], the execution
of a special task to prevent or disclose the criminal
activity of an organised group or criminal organisa-
tion, combined with the commission of a criminal
offence in cases provided for by this Code, is recog-
nised as a circumstance mitigating the punishment.

This legal guarantee of protection of persons
who cooperate with the investigation on a confiden-
tial basis is also enshrined in Part 2 of Article 14 of
the Law of Ukraine “On Organizational and Legal
Framework for Combating Organized Crime”, ac-
cording to which a member of an organized criminal
group may be partially or fully exempted from crim-
inal liability and punishment in cases provided for
by the Criminal Code of Ukraine, if in the process of
operational and investigative activities, pre-trial in-
vestigation or judicial proceedings the member con-
tributes to the exposure of organized criminal groups
and criminal offences committed by them, bringing
the perpetrators to justice, compensation for dam-
age to individuals or legal entities or the state [19].

The procedure for mitigation of liability for such
crimes is defined by Chapter 35 of the CPC of Ukraine
(Criminal proceedings on the basis of agreements) [7].

In the science of operational and investiga-
tive law, primarily in the circles of scientists and
practitioners, it is commonly believed that public
disclosure of covert activities of law enforcement
agencies harms the effectiveness of counteracting
socially dangerous acts of individuals and groups of
individuals. However, this approach is justified if
it concerns the disclosure of forms and methods of
work of law enforcement agencies and other infor-
mation that may pose a threat to the effectiveness of
the state’s response to criminal encroachments and
the safety of relevant law enforcement officers and
persons cooperating with them.

Otherwise, excessive “secrecy” of established,
stable, socially useful relations that law enforce-
ment agencies have long maintained with citizens
leads to insufficient legal regulation and poses a real
danger of violation of constitutional rights and free-
doms of man and citizen.

In this regard, the scientific study proved that
the covert activities of law enforcement agencies re-
lated to confidential cooperation and the relevant
legal relations can be investigated, and the findings
of the study published in a publicly available source
while not revealing state secrets, forms and methods
of work. Therefore, such activities and legal rela-
tions can and should be regulated by law.

In this study confidential cooperation is sys-
tematically considered in open sources as a separate
legal institution and a type of legal relationship for the
first time; the conceptual and categorical apparatus,
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principles, subjects, object and content are defined,
in particular, the rights, duties, responsibilities and
guarantees of both authorised employees and confi-
dants are studied in detail. For the first time the is-
sue of the functioning of the institution of confiden-
tial cooperation in the National Bureau, which has
certain features and differences in comparison with
other law enforcement agencies, was studied. The
results of the study can be used for further elabora-
tion on the topic, raising awareness of practitioners,
the legal community and the public on this issue,
and in rule-making.

m Conclusions

The institution of confidential cooperation is an
interdisciplinary procedural and legal institution.
This institution regulates the covert activities of law
enforcement agencies related to the involvement of
individuals by authorised employees of these agen-
cies to cooperate to fulfil the tasks of operational
and investigative activities and criminal proceed-
ings, and the relevant legal relations arising in this
regard. Such activities are associated with the risk
of restriction and violation of constitutional human
rights and freedoms and the interests of legal entities
and create a danger to the life, health and property
of law enforcement officers and persons involved in
cooperation. Therefore, this legal institution should
be regulated in detail at the legislative level.
However, the legal framework for this institu-
tion is insufficient, and the existing legal norms are
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XapaKTepUCTUKa NPaBOBOIro iHCTUTYTY
Ta NpaBoBiAHOCUH KOHIaeHUiIMHOoro cniBpo6iTHULTBa

BikTop BikTOpoBMY KaTepuHIOK

HarnionanipHa akazemisa BHyTpIILIHIX clIpaB
03035, Cosom’ssHCBKa UT0Ia, 1, M. KuiB, YkpaiHa

m Adortanis. KoHobineHrifiHe cmiBpoGiTHULTBO € OKPEMHUM MiXrajy3eBUM IIPAaBOBUM iHCTUTYTOM I
OKpeMHM BHJOM IIpOI[eCyasIbHO-NIPAaBOBUX BiJHOCHMH MiX YIOBHOBaXEHUMMU IMIpaliBHUKaMH OpraHiB
JepxaBHOI Bjagu Ta pisyHUMU ocobaMu, sKi 3 HUMM CIiBIpaniooTh. BigmosiaHo go ct. 19 Koncturtynii
YkpaiHy, Taki BiJHOCHMHU Ta JiAJbHICTb IMX OpPraHiB MOBHHHI OyTW BperyJibOBaHi 3aKOHAMU YKpaiHM.
OpgHak iHCTUTYT KOHQIiJeHLiHOro CHiBpOOITHUIITBA B 3aKOHOAABCTBI HEAOCTATHBO YHOPMOBAHUI,
HeMae BHU3HAuYeHHS OCHOBHHUX IIOHATh, a HafABHI HOPMM INpaBa MICTATbCA B Pi3HMX 3aKOHax i Jiuile
(pparMeHTapHO peryJIOI0Th BifIOBiAHI MPaBOBiAHOCUHMU, IO YCKJIAAHIOE 1X PO3YMiHHA, NOCIiAXEHHS Ta
BUKOPHCTaHHA. MeTow CTaTTi € 3arajibHOIPAaBOBUI aHaJli3 iHCTUTYTy KOHQiAEHIiIHOTO CliBpOOiTHUIITBA
Ta BiANOBiJHMX MpPaBOBiAHOCHH; BU3HAUeHHA IOr0 IOHATh, NPUHIUIIB, Cy0’€KTiB, 00’ckTa 1 3MIiCTy
B KOHTeKCTi AiAnpHOCTi HamioHanbHOTrO aHTHUKOpyNIiliHOro 6lopo YkpaiHu. [lig yac HamucaHHA CTaTTi
3aCTOCOBAHO 3arajlbHOHAyKOBi MeTOAW: CHCTEMHOTrO aHaJjli3y, aHaJIoril Ta MOPiBHAHHSA; 3arajibHONPAaBOBi
MeTOAM: MOPiBHAJBHO-NIPaBOBUIY, (HOpPMaJbHO-IOPUANYHUN, JIOTiKO-IOpuAnYHUi. IIpoaHasizoBaHO cTaH
HayKOBOTO IOCJiIXeHHA Ta YMHHE 3aKOHOJABCTBO YKpaiHM, sKe PEeryJilo€ BiANOBigHI MpaBOBiAHOCUHMU,
3[ilICHEHO MOpiBHAHHA HOr0 OKpeMHX HOpM. BU3HaueHO OCHOBHi IOpUAWYHI TepMiHU 3 AOCIiAXyBaHOI
TeMaTUKU. 3AilICHEHO CHUCTEMHUI aHaJi3 NpaBOBOTO iHCTUTYTy Ta IPaBOBIAHOCUH KOH()ieHI[ilHOTO
CIHiBpOOGITHUIITBA AK i3 CYTO JOKTPHUHAJIBHOI MO3UIlil, TaK i Ha NpUKJIaAi AiAJBHOCTI MPaBOOXOPOHHOTO
opraHy. 3’COBaHO OKpeMi O3HaK{ Ta XapaKTepHCTHUKU BiANOBIAHUX iHCTUTYTy U BifHOCHH. Pe3ysbpTaTu
JOCJiI)KeHHsA y3arajbHeHO, KOHKPeTH30BaHO Ta BUKJIa[eHO y ¢GopMi TBepIKeHb Ta BUCHOBKiB, TOMYy IX
MOXHa BUKOPHCTOBYBATHU i B iHIINX HAayKOBUX AOCJiJXXEHHAX, BOHU MalOTh K HAyKOBY, TaK i IPakTUIHY
HiHHicTh. HaykoBa HOBU3HA AOCJi)KeHHA MOJIATaEe B TOMY, IO Y BiAKPUTUX AXepejax KoHpiAeHIliliHe
CIiBpOOITHULITBO BIlepllie CHUCTEMHO PO3TJIAHYTO K OKPeMMI NpaBOBUI iHCTUTYT i BHJ NpaBOBiJHOCHH;
BH3HAUEHO MOHATIMHO-KaTeropiajbHUM amnapar, NpUHLOMIN, Ccy0’eKTH, OO’€KT Ta 3MICT, 30KpeMa
JeTajbHO OOCJiIXeHO mpaBa, 000B’A3KHU, BiANOBiAJIbHICTH i rapaHTil AK yIMOBHOBaXXeHWX MpalliBHUKIB,
Tak i KoH(QimeHTiB. VYmepile [OOCHi)KeHO NHUTAaHHA (QYHKIIOHYBAaHHA iHCTUTYTY KOH(DieHI[iliHOTO
crniBpobiTHUNTBa B HamioHajipHOMy OMOpO, fAKe Mae€ IMeBHi 0COOJMBOCTI M BiAMiIHHOCTiI, MOPiBHAHO 3
IHIIMMM TPaBOOXOPOHHHMU OpraHaMu. Pe3ysbraTul AOCIiAXXEHHA MoOXe OyTH BUKOPHCTAaHO TaKOX 3
MeTOI0 MiIBUIeHHA piBHA O0i3HAHOCTiI MPAKTUYHUX MpaliBHUKIB, IOPUANYHOI CHiJIbHOTH N HaceJIeHH:A
3 OKpecJIeHOTO NHUTaHHSA, a TaK0X y HOPMOTBOPYOCTi. [HCTUTYT KOH(QIiAEHIiiHOTO CHiBpOOIiTHHUIITBA Mae€
OyTU OeTaJibHO 3aKOHOJABYO BpPeryJibOBAHMI, OCKiJIbKM BiH MOB’A3aHUN i3 MPaBOOXOPOHHOI HisJIbHICTIO
JepXaBHUX OpraHiB i pU3MKOM MOpyIIeHHA KOHCTUTYLiMHUX IpaB 1 iHTepeciB JIOAWHU. YHOPMYBaHH:A
MIpaBOBOTO iHCTUTYTY Ta IMPAaBOBiJHOCUH He CTAaHOBUTH 3arpo3y PO3KPUTTA GOPM i METOJiB NMpOBeeHH:
ollepaTUBHO-PO3IIYKOBO1, PO3BiAyBaJIbHOI Ta KOHTPPO3BiAyBaJIbHOIL AiAJIBHOCTI, BOAHOYAC HAAA€ MPaBOBOL
BU3HAYEHOCTi, a TaKOX rapaHTye NOTPHUMAaHHA Aep>XaBOl0 MPUHIMIIB 3aKOHHOCTi, BEpXOBEHCTBa IIpaBa,
JOTpPHUMAaHHA Npas i cBoOOA JIIOAVMHU. 3arajioM BifNOBiHi MpaBOBiJHOCHMHN MalOTh OyTU BPeryJbOBaHi B
MeXax OINepaTHBHO-PO3IIYKOBOIO MpaBa Ta 3aKpiljieHi B OJHOMY 3aKOHOJABYOMY aKTi — 3aKOHi YKpaiHu
“IIpo omepaTUBHO-PO3IMIYKOBY HiAJIbHICTH”, y AKOMY MOBUHHI OyTU BU3HAuY€Hi OCHOBHI IOHATTA, Cy0 €KTU
Ta 1xHi mpaBa, 060B’A3KY, BiANOBiNAJIbHICTD i rapaHTil. TakoX cjil yCYHYTH KOJIi3il 3 iHIIMMH HOpMaMH
npasa, 30KpeMa THUMHU, AKi PeryJyolTh iHCTUTYT BUKPHBaUiB

m KirouoBi cjtoBa: xoH®ifeHIjiliHe cmiBpoGIiTHUIITBO, HerJacHe CIiBpOOITHUIITBO; KOHGINEHT; BUKPUBAY,
kopymiis; Covert Human Intelligence Sources (CHIS); Confidential Informant (CI)
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m Abstract. The article sets out the main recommendations for improving the activities of the prosecution
and the defence in criminal proceedings during the procedure of providing temporary access to objects and
documents. During the investigation, the prosecutor or investigator in almost every proceeding is required
to seize any carriers of evidentiary information about the crime committed. In turn, defenders often use their
authorities to conduct temporary access to objects and documents. The practice of applying this measure
to ensure criminal proceedings indicates a significant number of mistakes made by the parties to criminal
proceedings, as a result of which this measure is not carried out, the court refuses to make a decision, so
the goal that was set is not achieved. The purpose of the article is to improve the quality of temporary
access to things and documents by the parties to criminal proceedings, to obtain a positive practice of
court decision-making on its conduct and to obtain results to ensure the tasks of criminal proceedings. To
achieve this goal, the formal-logical method, system-structural, comparative-legal and statistical methods
were used. The study compares the procedural and tactical legal capabilities of different parties to criminal
proceedings — prosecution and defence. The mistakes commonly committed by them during the process of
temporary access to objects and documents are highlighted. Considering this, proposals were put forward
to improve both the general tactics inherent in both sides of the process and specific tactical and procedural
actions and techniques characteristic of each separately. A number of recommendations were received for
prosecutors, investigators and lawyers, aimed at improving the quality of the parties to criminal proceedings
during temporary access to objects and documents

m Keywords: : temporary access to objects and documents; party to criminal proceedings; prosecution; defence

= Introduction

Prosecutorial, investigative and advocacy activities,
like any human activity, are inherently subject to
mistakes. Only by performing activities and com-
mitting mistakes [1], the subject of such activity
improves. As a result, the quality of one’s work and
the final result improve. Two parties — the prosecu-
tion and the defence — participate in criminal pro-
ceedings based on adversarial rights, pursuing dif-
ferent goals. Their activities are imperfect both in
the criminal process in general and in conducting
individual procedural actions in particular. Tempo-
rary access to objects and documents provided for
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in paragraph 5 of Article 131 of the CPC of Ukraine
as a measure to ensure criminal proceedings is no
exception to this rule [2].

Investigative and prosecutor’s practice shows
that this measure as a means of collecting eviden-
tiary information in the process of investigating a
crime is the most used in criminal proceedings both
in Ukraine and in European countries [3]. The Eu-
ropean Court of Human Rights has also focused on
this measure in its practice [4-6].

In the state, this trend has been constant since
the entry into force of the Criminal Procedure Code
of Ukraine. In particular, in 2013, the largest num-
ber of applications for the application of measures
to ensure criminal proceedings were applications for
temporary access to objects and documents in ac-
cordance with Art. 163 of the CPC of Ukraine (about
70% of the total number of applications considered
by the investigating judge of the local general court
during the pre-trial investigation, 90% of which
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were satisfied) [7]. In addition, in recent years, the
official statistics of the State Judicial Administra-
tion of Ukraine on the consideration of criminal
proceedings by the courts of the first instance con-
firms the tendency to maintain a significant number
of applications for temporary access to things and
documents considered by investigating judges. In
particular, in 2017, the investigating judges consid-
ered 256.255 applications for temporary access to
objects; in 2019 - 264.185 applications, of which
87.3% were granted, which is 35.001 more appli-
cations than in 2018. The number of motions for
temporary access to things and documents consid-
ered by investigating judges in 2019 is 27.57% of
the total number of motions, complaints, and state-
ments during the pre-trial investigation considered
by investigating judges for the specified year [8].

The mentioned security measure is of interest
due to the following aspects:

— first, the subjects of its execution, along with
the prosecution, are also the defence;

- secondly, how efficiently it is substantiated in
the petition to be approved by the court;

- thirdly, whether the purpose of this measure is
achieved.

Consequently, the number of procedural doc-
uments within criminal proceedings is constantly
increasing, which causes a significant number of
errors and issues in law enforcement, and therefore
requires greater scientific and practical attention
aimed at improving criminal procedural activity in
this segment. Thus, it is too early to consider this di-
alectical process of self-improvement of the parties
to the proceedings completed. This is confirmed by
the constant interest in this topic, which is reflect-
ed in the publications and scientific works of legal
scholars on this topic [9; 10].

The issues of application of temporary access
to objects and documents during the investigation of
criminal proceedings at different times have been the
subject of a significant number of scientific works,
in particular by such legal scholars as: S.YE. Ablam-
skyi, S.V. Andrusenko, Yu.P. Alenin, I.V. Basysta,
V.V. Vintsuk, V.I. Galagan, G.I. Globenko, I.V. Glovy-
uk, Yu.M. Hroshevyi, O.M. Humin, O.V. Kaplina,
M.P. Klymchuk, O.I. Korovaiko, O.M. Kuziv, B.A. Kus-
pis, V.A. Loboiko, L.M. Lyulich, M.A. Makarov,
P.M. Malanchuk, O.R. Mykhailenko, V.T. Malyaren-
ko, V.V. Nazarov, V.K. Nersesova, D.P. Nor, V.T. Pys-
mennyi, M.A. Pogoretskyi, O.A. Podkovskyi, V.O. Ro-
manov, V.V. Sokurenko, M.I. Sofin, O.S. Starentkyi,
M.S. Strogovych, O.S. Tarasenko, L.D. Udalova,
V.I. Farynnyk, V.M. Fedchenko, V.O. Finahie-
iev, S.S. Chernyavskyi, A.V. Chub, O.G. Shylo,
M.E. Shumylo, O.0. Yukhno, and others. Scientists
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have paid enough attention to this topic. Howev-
er, the issues of overcoming gaps in the procedur-
al activity during the application of temporary
access by the parties to the proceedings, and elim-
ination of errors remain insufficiently researched.

The purpose of the article is to develop proce-
dural and tactical recommendations aimed at im-
proving the algorithm for conducting the procedure
of temporary access to objects and documents as an
effective measure to ensure criminal proceedings.

m Results and Discussion

Given the content of the requirements of Art. 131
of the CPC of Ukraine, measures to ensure criminal
proceedings are applied in order to achieve the ef-
fectiveness of this proceeding, one of which is tem-
porary access to things and documents. Given the
content of the requirements of Art. 131 of the CPC
of Ukraine, measures to ensure criminal proceed-
ings are applied in order to achieve the effective-
ness of this proceeding, one of which is temporary
access to things and documents. Temporary access
to objects and documents is carried out on the basis
of the decision of the investigating judge or court.

With the development of advanced technolo-
gies, the legislator distinguishes the type of access to
electronic information systems or their parts, mobile
terminals of communication systems, which is carried
out by making a copy of the information contained
in such electronic information systems or their parts,
mobile terminals of communication systems, without
their seizure. The procedural order of execution is de-
scribed in detail in Chapter 15 of the CPC of Ukraine.

According to the law, both the investigator
with the prosecutor and the defence counsel have
the same right to obtain temporary access. Despite
the equality of the parties in criminal proceedings,
which is ensured by the principle of adversarial pro-
ceedings, the majority of applications to the court
for temporary access belong to the prosecution, not
the defence [11]. At the same time, the role of the
defender in temporary access is wider than that of
the investigator or prosecutor, since the defender
can initiate such a measure through the court in one
case, and directly participate in it as a defender of
the person who is being subjected in the other.

The prosecutor and investigator have the
right to request the necessary information upon
written requests for obtaining information relevant
to establishing the truth in criminal proceedings.
The defender also has the right to promptly receive
such information at the request of the advocate (Ar-
ticle 24 of the Law of Ukraine “On the Bar and Prac-
tice of Law”) [12]. However, the procedural order
for obtaining originals or copies of any documents,

Scientific Journal of the National Academy of Internal Affairs, 26(4)




Enhancement of the prosecution and defence tactics...

even those containing publicly available informa-
tion, is related to the decision of the investigating
judge or court. Some scholars do not fully approve
of this practice, since, in their opinion, this position
of the legislator significantly increases the volume
of documents and reduces the level of efficiency in
making important procedural decisions [13]. And
this is quite reasonable.

Thus, to obtain permission from the court to
carry out this measure, the parties to the proceed-
ings must draw up a petition - a procedural docu-
ment with which they must apply to the investigat-
ing judge during the pre-trial investigation or the
court during the trial.

The authors believe, it is the petition that is the
main source of prosecutorial and investigative and
lawyer’s errors in this case. Articles 160 and 163 of
the CPC regulate the process of drafting a motion by
the parties to criminal proceedings and its consider-
ation in court. Among the formal requirements for
the petition, the most important are the next two.
The first one — regarding the substantiation of the
necessity of seizure of objects and originals or cop-
ies of documents, if the relevant issue is raised by
a party to the criminal proceedings (paragraph 7 of
Article 160). The second is the necessary evidence
of sufficient grounds to believe that there is a real
threat of alteration or destruction of objects or docu-
ments (Part 2 of Article 163). Why are these require-
ments crucial for convincing the investigating judge
to make a positive decision? Since it is the detailed
substantiation of the circumstances of the criminal
offence, qualification, information about objects and
documents, their location and significance for the
case and their use as evidence that will create for
the judge a qualitative overall picture of the crime
and the opportunity to prove the need for such a
measure by making an appropriate court decision.

The petition is the cornerstone for the imple-
mentation of temporary access to objects and docu-
ments, as the further legal fate of the entire measure
depends on the quality of its elaboration. The party to
the criminal proceedings mustset outin the motion the
maximum number of procedural arguments that will
be sufficient for the investigating judge to satisfy it.

Practice shows that it is the errors in this doc-
ument that result in the refusal to comply with it or
return it to the party that filed it.

Despite the fact that the prosecution and the
defence have different procedural vectors of activity,
according to the principle of proportionality [14],
recommendations have been developed for both par-
ties, the implementation of which will serve to es-
tablish the truth and fulfil the tasks of criminal pro-
ceedings established by Art. 2 of the CPC of Ukraine.
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As for the prosecution. The main reason for
returning the motion or refusing to satisfy it is pri-
marily non-compliance with the provisions of Arti-
cle 160 of the CPC of Ukraine [15].

Currently, there are two procedural orders for
considerationbytheinvestigatingjudge, thecourtofthe
motion for temporary access to objects and documents.

The first is that after receiving the motion,
the investigating judge and the court summons the
person in possession of such things and documents.
Failure to appear at the court summons of such a
person without valid reasons or failure to notify of
the reasons for non-appearance is not an obstacle
to the consideration of the petition (Part 4 of Arti-
cle 163 of the CPC of Ukraine).

The second option is applied if the party who
filed the application proves that there are suffi-
cient grounds to believe that there is a real threat
of changing or destroying things or documents. In
this case, the motion is considered by the investi-
gating judge and the court without summoning the
person in whose possession they are. Such a request
shall be considered immediately. Emphasis should
be placed on the content of the request in case it is
necessary to obtain information about the customer
and communications regarding several persons or
several terminal devices. The High Specialised Court
of Ukraine for Civil and Criminal Cases previously
stated: “Investigating judges must account for ho-
mogeneous issues that must be clarified within the
framework of one criminal proceeding by applying
one or different types of interim measures related to
each other (at the same time, the need to clarify such
issues is justified by the same circumstances), may
be initiated by the investigator (prosecutor) within
one motion and decided by the investigating judge
in one ruling”. This approach should be used to con-
sider motions for temporary access to documents
held by telecommunications operators and providers
and containing information about the subscriber and
communication (Article 159, paragraph 7 of Part 1
of Article 162 of the CPC of Ukraine) [16]. These
explanations remain relevant today.

According to clause 4 of part 2 of Article 160
of the CPC of Ukraine, the motion for temporary
access to objects and documents must contain the
grounds to believe that the objects and documents
are or may be in the possession of the relevant indi-
vidual or legal entity.

The analysis of judicial practice shows that
often, in contradiction to the requirements of para-
graph 4 of Part 2 of Article 160 of the CPC of Ukraine,
the main reason for refusal to provide information
is a request for temporary access to objects and doc-
uments in the possession of telecommunications
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operators, banks and other business entities, but the
fact that such branches do not have the status of a
legal entity is not considered, which makes it impos-
sible to positively resolve this issue.

For the most part, investigators, in addition
to ignoring the specified norm, unreasonably in-
clude in the motion information about their con-
sideration without the participation of persons in
possession of certain things or documents. Thus, the
motions contain formal references to the possibility
of persons destroying things and documents with-
out substantiated evidence of such facts. Unfortu-
nately, investigating judges do not always consider
such circumstances regarding the groundlessness of
the petitions in terms of their consideration without
the participation of the person, which subsequently
leads not only to unreasonable approval of the po-
sition of the investigator or prosecutor but also to
non-compliance with the basic principles of crimi-
nal procedure in general. Particularly, the motion
must contain all the details, including the name of
the telecom operator. For example, the provider “Li-
fecell” in official documents is spelt with a small
letter — “lifecell”. Therefore, it should be indicated
correctly in the motion. This is important when the
prosecutor and investigator need to quickly solve
the crime and save time [17].

To identify the offender in proceedings, it is
often necessary to obtain objects and documents
containing legally protected confidential informa-
tion, in particular information from telecommuni-
cations operators and providers (paragraphs 7, 8 of
Art. 162 of the Criminal Procedure Code of Ukraine)
on communication, subscriber, provision of tele-
communication services, in particular the receipt
of services, their duration, content, transmission
routes, etc. and which is necessary for the prepara-
tion, approval and consideration of applications for
permission to conduct further covert investigative
(detective) actions.

It is also necessary to distinguish the so-called
zero calls. We are talking about an outgoing (in-
coming) connection between subscribers in cases
where the connection was not established. That is,
one subscriber called another, the latter recognised
who it was from and why, but did not pick up the
phone. This scheme of silent communication is used
by criminals to commit crimes for the purpose of
high secrecy and non-dissemination of information.
Such calls can be a command to fire, during contract
killings, the detonation of explosives in the process
of committing terrorist acts, etc. The defining fea-
ture of a zero call is that the operator does not profit
from it. Therefore, such information is useless for
the operator. Therefore, there is no need to store it,
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and hence the storage period of such data is from 7
to 14 days [18].

Given the above, prosecutors and investiga-
tors should consider this feature when substantiat-
ing these circumstances in the petition, namely:

indicate that some types of information (e.g.,
data on zero duration calls)

— is stored for a short time, and therefore its re-
ceipt due to the threat of destruction should be car-
ried out promptly, immediately in the first hours or
days after a high-profile crime was committed;

—since this type of temporary access to objects and
documents from telecommunications operators and
providers requires a prompt response, motions are
considered without calling a representative of the tel-
ecommunications operator. This precise set of proce-
dural decisions and actions will allow obtaining and
consolidating evidentiary information quickly [11].

Also, the ruling of the investigating judge on
granting temporary access to objects and documents
states that in case of failure to comply with it, the
investigating judge, at the request of the party to
the criminal proceedings, which is granted the right
to access to objects and documents, has the right to
issue a ruling on a search to find and seize the said
objects and documents.

If the representative of the law enforcement
agency fails to provide access to the objects and
documents within the period specified in the ruling
of the investigating judge, the investigator, in agree-
ment with the prosecutor, or the prosecutor must re-
apply with the request, indicating, in particular, the
circumstances that prevented him from providing
such access within the time specified in the ruling
of the investigating judge.

Regarding the defence side. The dominance
of the number of requests of the investigating au-
thorities to conduct this measure after the entry into
force of the CPC of Ukraine in 2012 has persisted to
this day. The study of the Unified Register of Court
Decisions in all courts of Ukraine for the period from
January 1, 2016, shows a significant advantage of
the number of court decisions made as a result of
consideration of motions for temporary access to
objects and documents filed by representatives of
the prosecution over the motions of the defence, and
especially the victim. A significant part of them are
the decisions on returning the motion (although this
type of decisions for temporary access is not provid-
ed for in the CPC) [8] or refusal to satisfy it. The
share of satisfied motions is so insignificant that in
the entire body of court decisions on this issue they
are hardly visible. This may be due to the following
factors: 1) investigating judges are still not used to
considering the defence and the victim as an active
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subjects of collecting evidence by this means; 2) low
activity of participants in criminal proceedings in
the issue of filing relevant motions; 3) shortcomings
in the preparation and formation of a motion for
temporary access to objects and documents [19].

Since there are certain uncertainties concern-
ing the procedure of execution of the ruling by the
owner of the property, in case of a court decision
in favour of the prosecution, is clearly regulated
in the CPC of Ukraine. However, it is preferable to
prepare the list of documents to be handed over to
law enforcement officers personally without asking
the representatives of the pre-trial investigation to
make copies of such documents to be transferred.
The description of the property transferred to the
defender should be done personally: no law enforce-
ment officer will be as patient as the owner of the
property to carry out the description. Such advice
can also be given in relation to the execution of rul-
ings in the interests of the defence. However, in re-
lations with the defence party, the question arises:
how should the transfer of property and documents
to the defence be formalised? The CPC does not an-
swer this question, but in practice, it is decided by
discretion. This may be a joint act with the defender
on the transfer of property and documents pursuant
to the decision of the investigating judge or a uni-
lateral letter of the property owner on the transfer
of property and documents. Another alternative is a
receipt by the defender that everything listed in the
ruling of the investigating judge has been received
from the owner of the property, which, in turn, may
be contained in the ruling, which remains at the dis-
posal of the property owner [20].

In addition, practice shows that during the
consideration of motions for temporary access to ob-
jects and documents, the investigator, or prosecutor
is often limited to providing only information on en-
tering information into the URPI, copies of witness
interrogation protocols, resolutions on the creation
of a group of investigators, reports of operational
officers. The most common violations committed in-
clude failure to attach to the petition for temporary
access to objects and documents a duly certified copy
of the extract from the URPI on criminal proceed-
ings; failure to indicate in the petition the legal qual-
ification of the criminal offence, only indicating the
article (part of the article) of the Criminal Code of
Ukraine; lack of complete and specific information
about the objects and documents to which temporary
access is to be obtained [11]. If the above violations
are detected during the consideration of the relevant
motions for temporary access to things and docu-
ments, while performing the function of defence/
representation, the lawyer should draw the attention
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of the investigating judge to such violations, insist-
ing on the need to dismiss the motions. It should be
noted that during the preparation of motions for tem-
porary access to objects and documents, defenders
do not always comply with the provisions of Part 2
of Article 160 of the CPC of Ukraine, which define
the requirements for the content of the motion. This
results in decisions to deny temporary access to ob-
jects and documents. Typical mistakes of a lawyer
include: lack of a clearly defined list of things and
documents to which access is planned to be obtained,
failure to provide evidence of the need for temporary
access to things and documents; lack of information
about the identifying features of the relevant things
and documents; failure to indicate the name, address
of institutions, enterprises and organizations in pos-
session of things and documents; insufficient justifi-
cation of the grounds and proof that things and doc-
uments may be in the possession of a person; things
and documents specified in the petition contain [21].

If it is necessary to obtain temporary access
to original documents for the purposes of the de-
fence, the justification of the application in this
part should also be taken seriously. In practice, re-
quests for temporary access to original documents
are more common among investigators and prose-
cutors. However, such a need may also arise on the
part of the defence, for example, to perform a hand-
writing examination. Motions for temporary access
to objects and documents and data stored by tele-
communications operators and providers should be
submitted in different packages (one operator — one
motion). First of all, this is relevant when the de-
fence raises the issue of consideration of the motion
in a closed court session. Also, in relation to the per-
sons indicated in the ruling, the investigating judge
may grant temporary access not only to the lawyer
who filed the motion but also to other lawyers who
defend this suspect, if confirmation of authority is
provided to the motion [22].

Besides, the attention of the parties to crimi-
nal proceedings should be directed to personal par-
ticipation in the consideration of the motion by the
court. Since its consideration without the initiator
deprives the party of the proceedings of the oppor-
tunity to add arguments in its own favour, further
justify the position if the court does not have enough
justification set out in the petition and substantiate
the need for this interim measure.

m Conclusions

Tactical mistakes of the prosecution and the defence
in criminal proceedings are technically extraordi-
narily similar. The difference lies in the procedural
aspect since each of the parties performs its inherent
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function of criminal proceedings, and for different
purposes — to incriminate the committed crime to
the suspect, and to protect against prosecution and
acquit their client. To achieve their goal, the parties
use the same tactical methods and means within the
limits of the rights and powers granted to them by
law, in particular, if any party uses such a procedural

measure, which is a measure to ensure criminal pro-
ceedings in the form of temporary access to objects
and documents. It is one of the most common and
frequently used subjects of proceedings in criminal
procedural activities. Thus, the parties’ recognition
of their errors will allow for a more effective and
efficient improvement of their activities.
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YOOCKOHAaNIeHHS1 TAKTUKM AiA CTOPOHU O6BMHYBaYeHHSA
Ta 3aXMCTy Nig Yac npoBeAeHHS TUMYacoOBOIro AOCTyny
00 peyen i LOKYMEHTIB

Irop BonoguMuposu4 PoraTiok

HanionanbHa akajgemis NpokypaTtypu YKpaiHu
04050, Bys. Opia Innenka, 815, KuiB, YkpaiHa

m AHoTamia. Y cTarTi BUKJIAgeHO OCHOBHI peKkoMeHAallil JIJis BJOCKOHAJIEHHS MifJIbHOCTI CTOPOHU
OOBHHYyBaYeHHs Ta CTOPOHU 3aXWCTy B KPUMiHaJbHOMY IIPOBA/KE€HHi MiJ 4Yac IPOBeJEeHHs 3aX0ony
3abe3nevyeHHsA — THUMYACOBOTO [OCTYmy A0 peueil i mokyMeHTiB. Ilif uyac posciigyBaHHA B HPOKypopa,
CJIiAYOr0 MaiiXe B KOXKHOMY IIDOBAJIKEHHi IMOCTae HEOOXiMHICTh y BUJIyYeHHi OyAb-AKUX HOCiIB JOKa30BOI
iHdopMariil Tpo BUYMHEHUH 3JI04MH. CBO€I0 4eproi 3aXMCHUKU TaKOX Jlelasli 4acTillle BUKOPUCTOBYIOTh CBOI
TIOBHOBAXX€HHA [JI MPOBEeeHHsA TUMYAacOBOr0 AOCTYNy OO pedel i JOKyMeHTiB. IIpakTuka 3acToCcyBaHH:A
1IbOT0 3ax0Ay 3abe3nedueHHs KpUMiHaJIbHOTO MMPOBA)KeHH 3aCBi{uy€e 3HaYHy KiJIbKiCTh JOMYIeHNX TOMHUJIOK
CTOPOHAMU KPUMiHaJIbHOTO IIPOBA/IP)KEHHA, YHACJIIJOK YOT0 3a3HayeHU! 3aXi/] He IPOBOAATH, Cy [ BiAMOBJIAE B
yXBaJIeHHi pillleHHsA, TOX MeTy, Ky CTaBWUJIU, He AocAralTh. MeTo CTaTTi € NiABUIleHHS AKOCTi IpOBeJeHHs
TUMYACOBOTO AOCTYNy OO peuell i [OKYMEeHTiB CTOPOHAaM{ KpHMiHaJIbBHOTO NPOBAaJKeHH:S, OTPUMAaHH:A
MO3UTUBHOI IPAaKTUKU yXBaJIeHHs CyJOM pillleHb PO MOro NpoBeAeHHA Ta OTPUMAHHA pe3yJbTaTy [Jid
3abe3nevyeHHs 3aBJaHb KPUMiHaJIbHOTO IMPOBA/XeHHA. 1A JOCATHEHHs IOCTAaBJIEHOI MeTH 3aCTOCOBAHO
(popmasbHO-JIOTiYHUN METO[, CUCTEMHO-CTPYKTYyPHUH, MOPiBHAIBHO-IIPABOBUI Ta CTAaTUCTUYHUN METO.U.
Y ny6sikanil 3A4ilficCHEHO MOPiBHAHHA MpolieCyaJbHUX i TAKTUYHUX MOXJIMBOCTEN Pi3HUX 3a HaNpsMOM CBOE]
JiAJBHOCTI CTOPiH KpHUMiHAJIBHOTO NPOBAaJKeHHA — OOBHMHYBAuYeHHS Ta 3aXUCTy. BHCBiT/IeHO xapakTepHi
MOMUWJIKW, AKUX BOHU IIPUIYCKAIOThCA IIi dYac 3MilICHEHHA CBOEl MiAJBHOCTI B mporieci MpoBeeHH:A
THUMYACOBOT0 AOCTYIy OO pedel i JOKyMeHTiB. 3 OIJIAAy Ha Iie, BUCYHYTO MPOMO3UIil 3 YIOCKOHAJIEHH: fAK
3araJibHOl1 TaKTUKH, IPUTAMaHHOI 060M CTOpPOHaM Ipoliecy, Tak i KOHKPeTHUX TaKTUYHUX Ta MpoljeCcyaJbHUX
Aifl 1 TpuiioMiB, XapaKTepHUX KOXHill okpeMo. OTpUMaHO HU3Ky pPeKOMeHMAIill AJis IPOKypPOpiB, CJIiAU4nX
Ta aJBOKAaTiB, METOI SAKHUX € MiABUIIEHHA SAKOCTi AiAIbHOCTI CTOPiH KPUMiHAJIBHOT'O MPOBAaKEeHHA IIi Yac
NpoBeleHHA TUMYacoBOTr0 JOCTYILy A0 pedel i JOKyMeHTiB

m KiIiouoBi cJjioBa: TMMYacOBHi AOCTyIl OO peqeﬁ i )Z[OKYMeHTiB; CTOpOHa KpI/IMiHa.T[bHOFO IpOBaI’KE€HHA,
O6BI/IHYBa'-IeHHH; 3axXuncCT
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m Abstract. The purpose of the study is to investigate the possibilities and mechanisms of engaging an expert
by the defence counsel in criminal proceedings on murder; to highlight the possibilities of the defence counsel
to engage an expert during mandatory examinations in the process of investigating murders; to formulate
recommendations to the defence counsel on granting the expert, who is involved in the examination on the
basis of the request, objects and samples for expert research. The article uses a set of scientific methods,
namely: terminological, system-structural, formal-logical, and comparative-legal. In criminal proceedings on
murder, the defence may obtain expert evidence independently on the basis of an agreement with an expert or
an expert institution and submit it to the pre-trial investigation body or court to substantiate its legal position.
At the same time, it is established that the defence counsel cannot initiate forensic medical and forensic
psychiatric examinations on a contractual basis before an expert or expert institution due to legal conflicts
between the norms of the Criminal Procedure Code of Ukraine and the provisions of by-laws regulating
the procedure for appointing these types of forensic examinations. The recommendation to the defender to
engage or consult a specialist in this procedural action was formulated for the purpose of obtaining samples
for examination. In criminal proceedings on murder, the possibility of the defender engaging an expert to
conduct an examination concerns the appointment of mandatory and optional examinations. For mandatory
examinations, such as forensic medical and psychiatric examinations, the defence counsel shall apply for their
initiation to the investigator or prosecutor, and submit a corresponding request to the investigating judge
in case of refusal. The inability of the defence counsel to initiate forensic medical and forensic psychiatric
examinations on a contractual basis before an expert or expert institution violates the equal opportunities
of the parties to criminal proceedings to submit evidence to the court and prove their credibility before the
court. For the examination in the criminal proceedings on murder to be possible, the defender requesting
it submits to the investigator, prosecutor or investigating judge a petition on the need to obtain specific
objects and samples or receives (requests) them independently. When receiving samples for examination, the
participation of the defender who initiated the examination in the presence of appropriate samples is mandatory

m Keywords: defender; expert; expert involvement; murder; forensic medical examination; forensic psychiatric
examination

= Introduction

The Constitution of Ukraine recognises human life
and health as the highest social value. Obviously,
the cases of unlawful deprivation of human life
must be properly investigated to identify the per-
petrators, impose a fair punishment on them, and
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ensure compensation for damages, including moral
damage to the victim's family and friends.

The criminogenic environment in Ukraine
remains negative. It is “fueled” by the prevailing
economic, political, environmental, energy and de-
mographic issues. The current situation is aggra-
vated by the hostilities in the East of Ukraine, and
the oversaturation of illegal trafficking of weapons,
explosives and devices, including those of criminal
origin. This leads to an increase in the level of vio-
lent crime and the number of cases involving assas-
sinations of competitors or government officials as
a means of achieving super-profits associated with
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illegal or semi-legal activities. Every year the num-
ber of crimes against individuals increases sig-
nificantly. Therefore, it is necessary to conduct a
thorough and qualitative examination of physical
evidence and objects based on cumulative analysis,
forensic science, and expert research [1].

It is necessary to enhance the application of
forensic means and methods by law enforcement
agencies, wide application of analytical tools in
combating violent crime, removal of obstacles to
a fair trial of criminal proceedings, in particular,
murders. Obviously, the application of legal norms
and the performance of actions of legal significance
by the court should be based on the circumstances
of a particular case and ensure effective protection
of rights, freedoms and legitimate interests [2; 3].
These factors are fundamentally important for im-
proving the activities of lawyers who act in the in-
terest of protecting the rights and freedoms of mur-
der suspects to comprehensively and impartially
consider the materials of criminal proceedings and
make informed decisions. The lawyer is assisted in
this activity by the possibility of using the special
knowledge of competent persons. The engagement
of specialists in procedural actions, and conducting
forensic examinations provides evidence that has a
scientific and technical basis, and is distinguished
by the transparency of the process of detection, re-
search, evaluation and use in criminal proceedings.

The purpose of the study is to highlight the leg-
islative regulation of the possibility of involving an
expert by a defender in criminal proceedings and to
identify the specifics of initiating forensic examina-
tions by a lawyer during the investigation of murders.
To achieve this goal, the authors set the following
tasks: to outline the mechanism for initiating the in-
volvement of an expert in criminal proceedings by the
defender; to explore the possibilities of the defender
to involve an expert during mandatory examinations
during the investigation of murders; to highlight the
issue of providing the expert, who was involved in
the examination on the basis of the defender's re-
quest, with objects and samples for expert research.

In criminal proceedings on murder, the de-
fence may obtain expert evidence independently
on the basis of an agreement with an expert or an
expert institution and submit it to the pre-trial in-
vestigation body or court to substantiate its legal
position. At the same time, it is established that the
defence counsel cannot initiate forensic medical and
forensic psychiatric examinations on a contractual
basis before an expert or expert institution due to
legal conflicts between the norms of the Criminal
Procedure Code of Ukraine and the provisions of by-
laws regulating the procedure for appointing these
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types of forensic examinations. To obtain samples
for examination, a recommendation was formed for
the defender to engage a specialist in this procedural
action or to receive consultations from a specialist.

= Results and Discussion

According to Part 1 of Art. 47 of the CPC of Ukraine,
the defender, who is a lawyer in accordance with
Part 1 of Art. 45 of this Code, is obliged to use the
means of protection (in particular, to collect evi-
dence using the special knowledge of experts whose
opinions are a procedural source of evidence) pro-
vided for by this Code and other laws of Ukraine to
ensure the observance of the rights, freedoms and
legitimate interests of the suspect, accused and clar-
ify the circumstances that refute the suspicion or
accusation, mitigate or exclude the criminal liability
of the suspect, accused.

According to Part 1 of Art. 20 of the Law of
Ukraine “On the Bar and Practice of Law”, while
practising law, an advocate has the right to receive
written opinions of specialists, and experts on issues
requiring special knowledge (paragraph 10) [4].

Article 7-1 of the Law of Ukraine “On Forensic
Examination” stipulates that the basis for conducting
a forensic examination is the relevant court decision
or decision of the pre-trial investigation body, or an
agreement with an expert or expert institution —if the
examination is carried out by order of other persons.

Thus, Ukrainian legislation provides for the
general right of the defender (attorney) to initiate
forensic examinations in the proceedings where
they represent the interests (defends) of the client.

Researchers rightly emphasize three possi-
ble options for the engagement of an expert by the
defence party in criminal proceedings: by sending
a substantiated request for an expert examination
to the investigator or prosecutor, in case of their
refusal — an appeal to the investigating judge, and
independent engagement of experts on contractual
terms for examination, including mandatory [5].

This article analyses the mechanism of con-
ducting a forensic examination at the initiative of
the defender in criminal proceedings, in particular
during the investigation of murders.

According to Part 1 of Art. 242 of the CPC of
Ukraine, the examination is carried out by an expert
institution, expert or experts involved by the par-
ties to the criminal proceedings or the investigat-
ing judge at the request of the defence in cases and
in the manner prescribed by Art. 244 of the CPC if
special knowledge is required to clarify the circum-
stances relevant to the criminal proceedings.

Article 93 of the CPC of Ukraine allows the
defence counsel to file a petition to the investigator
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to initiate the appointment of a certain examination
with the questions defined by the defence counsel in
the relevant petition. In accordance with Part 3 of
this Article, the defence party collects evidence, in
particular by obtaining expert evidence, initiating
investigative (search) actions, covert investigative
(search) actions and other procedural actions, and
by performing other actions that can ensure the sub-
mission of proper and admissible evidence to the
court. So, among the ways of collecting evidence
by the parties to criminal proceedings listed in Ar-
ticle 93 of the Criminal Procedure Code of Ukraine
are those that require the use of special knowledge,
namely: requesting and obtaining expert opinions
and conducting other procedural actions with the
participation of a specialist. Moreover, an expert's
opinion is an independent source of evidence [6].
The investigator and prosecutor are obliged to
consider the request of the defence counsel for the ap-
pointment of a forensic examination within no more
than three days from the date of submission and sat-
isfy them if there are appropriate grounds. The de-
fender is informed about the results of the consider-
ation of the motion. A reasoned resolution on full or
partial dismissal of the request shall be issued, a copy
of which shall be handed to the lawyer who filed the
relevant motion (Article 220 of the CPC of Ukraine).
For example, during the investigation of a
murder committed by a group of persons, the de-
fence counsel of one of the suspects filed a petition
to the investigator of the Shevchenkivskyi Police
Department of the Main Department of the Nation-
al Police in Kyiv to initiate an investigative action,
namely the appointment of a molecular genetic ex-
amination. The petition stated that the pre-trial in-
vestigation body had at its disposal all the necessary
initial data for this examination — materials of the
criminal proceedings, physical evidence (jewellery),
samples of the buccal epithelium (of the suspect O.),
therefore, in accordance with Part 2 of Art. 93 of
the CPC of Ukraine, they initiated the involvement
of an expert (or expert institution) in the relevant
examination. The investigator in his ruling refused
the defence counsel to engage an appropriate expert
(expert institution) to conduct a molecular genetic
examination. Later, the defence lawyer initiated a
corresponding petition to the investigating judge [7].
Based on the practice of criminal proceed-
ings, it is concluded that in most cases, investigators
refuse to appoint examinations to defenders, while
such issues can be positively resolved by investigat-
ing judges at the pre-trial investigation stage or by
the court during the trial of murder proceedings.
Accordingto paragraph 1 of part 1 of Art. 244 of
the Criminal Procedure Code of Ukraine, the defence
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has the right to apply to the investigating judge with
a request for an expert examination if it is necessary
to engage an expert to resolve issues that are essen-
tial to criminal proceedings, however, the prosecu-
tion did not involve the expert, either for the pros-
ecution to resolve the issues raised by the expert
involved by the prosecution, or there are sufficient
grounds to believe that the expert involved by the
prosecution, due to lack of necessary knowledge,
bias or for other reasons, will provide or provided
an incomplete or incorrect conclusion.

The motion of the defender for the examination
shall contain: 1) a brief summary of the circumstances
of the criminal offence in connection with which the
motion is filed; 2) legal qualification of the criminal
offence with an indication of the article (part of the
article) of the Law of Ukraine on criminal liability;
3) summary of the circumstances justifying the argu-
ments of the motion; 4) the expert to be involved or
the expert institution to be entrusted with the exami-
nation; 5) the type of expert research to be conducted
and the list of questions to be put to the expert. The
motion is also accompanied by: copies of materials
substantiating the arguments of the motion; copies
of documents confirming the impossibility of inde-
pendent involvement of the expert by the defence.

The motion is considered no later than within
five days from the date of its submission to the court
by the investigating judge of the local court within
the territorial jurisdiction of which the pre-trial in-
vestigation is carried out.

The person who submitted the application is
notified of the place and time of its consideration,
but his non-arrival does not prevent the consider-
ation of the application, except in cases when the
participation of such a person is recognised by the
investigating judge as mandatory.

The investigating judge, based on the results
of the consideration of the petition, has the right
to entrust the examination to an expert institution,
expert or experts if the person who filed the petition
proves the existence of the grounds mentioned above.

The conclusion of the expert engaged by the
investigating judge shall be provided to the person
at whose request the expert was engaged (Arti-
cle 244 of the CPC of Ukraine).

Article 243 of the CPC of Ukraine stipulates
that the defence party has the right to independent-
ly engage experts on contractual terms to conduct
an examination, including mandatory. This possibil-
ity is also provided for by clause 10 of part 1 of Ar-
ticle 20 of the Law of Ukraine “On the Bar and Prac-
tice of Law”, according to which during the practice
of law, the advocate has the right to perform any ac-
tions not prohibited by law, the rules of professional
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ethics and the legal aid agreement necessary for the
proper performance of the legal aid agreement, in
particular, to obtain written opinions of specialists,
experts on issues requiring special knowledge [4].

For example, relevant cases may occur when
it is necessary to investigate murders with the dis-
memberment of the corpse when particles of soil,
seeds or plants are found on the corpse or its parts.
Then soil and biological expertise can be appoint-
ed. Such material evidence plays an important
role in the investigation of crimes and the identi-
fication of the offender. When preparing materials
for expert examination, they must be presented on
carrier materials, in packaging that ensures safety
during transportation. It should be noted that mi-
croparticles of soil and plant origin can be used to
determine the crime scene. The list of objects that
can be the subject of biological expertise is quite
diverse. These include plant particles, animal feed,
animal hair, bird feathers and down, mosquitoes,
fish scales, and more. The most important for such
studies is the ability to establish the age of burial of
the corpse and the time of finding certain objects at
the crime scene [8]. In the context of the engage-
ment of an expert by the defence party on the basis
of a contract, it should be noted that the concept
of “contractual terms” is not defined by criminal
procedural legislation and provides for the use of
civil law provisions on contractual obligations. In
particular, if the defender initiates a forensic exami-
nation by the units of the Expert Service of the Min-
istry of Internal Affairs of Ukraine, payment for the
services provided by the enterprises of the Ministry
of Internal Affairs is made by transferring funds by
the requestor through banks, post offices or self-ser-
vice software and hardware complexes or through
an electronic payment instrument in non-cash form.
Confirmation of payment for services is a payment
document (payment order, receipt) with a stamp of
the bank, post office or transaction code [9].

At the same time, the question of the conclu-
sion of the contract and whether a written statement
of an individual or legal entity, a payment docu-
ment, etc. can be considered as “contractual terms”
remains unaddressed. It is clear that the application
of an individual or legal entity is an acceptance of
a public offer defined in such a resolution as a list
of paid services. At the same time, there are certain
problems regarding compliance with the form of the
contract. Thus, the concept of “contractual terms”
should be interpreted as the conditions agreed by
the parties that are essential (type of expertise, its
complexity, cost), and the content of which is spec-
ified in certain documents exchanged by the parties
during the provision of the service [10].
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When engaging an expert on contractual
terms, the defence party must pay for their work.
This is provided for in Part 4 of Art. 15 of the Law
of Ukraine “On Forensic Expertise”, according to
which forensic examinations, examinations and re-
search in criminal proceedings by state-specialised
institutions, forensic medical and forensic psychi-
atric institutions at the request of the suspect, ac-
cused, convicted, acquitted, their defenders, legal
representative, victim, his representative is carried
out at the expense of the customer [11].

However, if the suspect or his defence counsel
are unable to engage an expert on their own, in par-
ticular, due to financial insolvency, the investigat-
ing judge may assist them in this upon the relevant
petition. At the same time, the defence party must
prove ( and submit the necessary evidence) that it
cannot engage an expert on its own due to lack of
funds or for other objective reasons and motivate
the need for his engagement (Part 6 of Article 244
of the CPC of Ukraine).

The issue of warning the expert of criminal lia-
bility for the knowingly false conclusion and for refusal
without valid reasons to perform their duties remains
uncertain. If the prosecution party has all the rights
to warn the expert about such criminal liability, the
defence party does not have the appropriate powers.

Instead, upon the positive decision of the in-
vestigating judge on the defender's request to en-
gage an expert to conduct an examination, the in-
vestigating judge issues a ruling in which he states
that the experts are warned of criminal liability un-
der Art. 384, 385 of the Criminal Code of Ukraine.

During the investigation of murders, a wide va-
riety of examinations can be appointed. Among them,
the most common are forensic medical, forensic psy-
chiatric, genotyposcopic (molecular genetic), ballis-
tic, and forensic chemical. According to the nature
of the crime (hanging, poisoning, traffic accident, in-
dustrial injury that led to death), the expert is asked a
set of questions, among which the main ones are the
cause of death, whether it is violent, how and under
what circumstances the murder was committed [8].

In criminal proceedings on murder, according
to Part 2 of Art. 242 of the CPC of Ukraine, exami-
nation of the following is mandatory:

— establishing the cause of death (paragraph 1);

— determining the severity and nature of injuries
(paragraph 2);

- assessment of the mental state of the suspect in
the presence of information that raises doubts about
his sanity, and limited sanity (paragraph 3) [4].

To resolve these issues, forensic medical and
forensic psychiatric examinations are appointed.
The need for the defence counsel to engage a forensic
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medical expert to investigate the severity of the inju-
ries was highlighted by O.P. Babkina and V.V. Zosim-
enko, in particular, todetermine the presence/absence,
mechanism and limitation of occurrence, the severi-
ty of injuries, proper/improper provision of medical
care to persons in places of detention, it is necessary
to appoint forensic medical examinations to provide
legal assistance [12]. Positive in this aspect is the
foreign experience of creating a standardised check-
list of physical health in forensic institutions [13].

In the documents on the appointment of fo-
rensic examinations, typical questions are indicated:
what is the cause of death; what is the time of death;
whether there are injuries on the corpse; if so, what
is their nature, location, number, mechanism of for-
mation, time of onset and severity; whether there is
alcohol or drugs in the blood of the person, etc.

At the same time, the methods used by foren-
sic experts in determining the statute of limitations
for death may not always meet the needs of inves-
tigative authorities due to the rather significant pe-
riod of time between death and the result of the
examination. Among the modern methods that are
currently being developed by specialists, it is neces-
sary to distinguish methods using laser polarimetry
that provides fairly accurate results [14].

The analysis of investigative and judicial prac-
tice confirms the effectiveness of molecular genetic
examinations in criminal proceedings on murders to
determine certain time characteristics. the study of
human biological traces should be undertaken in dif-
ferent aspects to obtain objective information not only
about the source of their origin (a specific person) but
also about the correspondence of the time of forma-
tion of biological traces to the time of the crime [15].

The object of molecular genetic research can
be DNA obtained from blood, sperm, buccal and
other epithelium, hair (if there is a hair follicle with
a vaginal sheath), and fragments of organs and tis-
sues of the human body [16; 17].

The subject of forensic psychiatric examina-
tion in the investigation of murders is the study of
the psyche of the suspect to establish possible devi-
ations from the norm.

The forensic psychiatric examination is ap-
pointed in cases where there are doubts about the
mental competence of the suspects in the murder.
Such examination mostly prevents attempts of sus-
pects, referring to their own mental inferiority, to
avoid possible punishment, as well as to delay the
investigation and conceal important circumstances
for the proceedings. In some cases, the behaviour
of the suspect in the investigation process, and his
behaviour during the commission of the crime, may
raise doubts about the adequacy, especially when
during the commission of the crime there were signs
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of pathological affect or other manifestations, raising
doubts about the mental integrity of the person [8].

For example, having considered in an open
court session in Kramatorsk the petition of the de-
fender, the judge of the Pokrovsky District Court of
Dnipropetrovsk region, in accordance with Art. 332
of the CPC of Ukraine, appointed an inpatient foren-
sic psychiatric examination to determine the mental
state of the accused, and entrusted its conduct to the
department of forensic psychiatric examinations of
the municipal institution “Dnipropetrovsk Region-
al Clinical Psychiatric Hospital”. The accused, who
suffered from organic schizophrenic disorder and
paranoid syndrome, was sent for inpatient examina-
tion for a period of one month. The following ques-
tions were asked for the examination: “What mental
illnesses does PERSON_2 suffer from?”, “Could PER-
SON_2, due to his mental illness, be aware of his ac-
tions and control them at the time of the criminal of-
fence?” [18]. These questions are typical of forensic
psychiatric examinations in homicide investigations.

The defence party has the right to apply to
the investigating judge during the pre-trial investi-
gation with a relevant motion, including a motion
to engage an expert and appoint an examination in
cases where such an examination is mandatory, but
the investigator has not appointed an examination.
The decision of the investigating judge to refuse the
defender to engage an expert or partially satisfy his
request may be challenged on appeal. According to
V.S. Mardoyan, the defender must motivate his disa-
greement with the court decision, substantiate the ar-
guments, provide evidence in support of the defence
position, indicating them in the complaint, otherwise
a positive result will not be achieved, and the work
of the defender can be assessed as ineffective [19].

On September 3, 2020, the Supreme Court,
by a panel of judges of the Second Judicial Cham-
ber of the Criminal Court of Cassation in case
No. 752/1498/14, upheld the cassation appeal of
the defender, since the court did not provide the
defence with the opportunity to defend its position
during the appeal proceedings. The Supreme Court
stated: according to the materials of the criminal
proceedings, the defence counsel during the trial
in the court of the first instance in accordance with
the requirements of Articles 93, 242, 243 of the CPC
of Ukraine provided an expert opinion, which was
conducted at the request of the latter. At the same
time, the local court did not consider this, as it
concluded that the defence counsel, in violation of
Art. 242 of the CPC, did not apply to the court with
a relevant petition, and the examination itself was
not carried out on behalf of the court. However, the
panel of judges of the Supreme Court determined
that such a conclusion of the local court did not
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meet the requirements of the procedural law, since,
given the provisions of Article 5 of the CPC, at the
time of the defence's appeal to the expert, part 1 of
Article 242 of the CPC provided the defence with
the opportunity to apply for an expert examination
in criminal proceedings, while in the new version,
which was in force at the time of the trial, this ar-
ticle provided that the examination was carried
out by an expert institution, expert or experts, on
the instructions of the investigating judge or court,
granted at the request of a party to the criminal
proceedings (as amended by the Law of Ukraine
No. 2147-VIII “On Amendments to the Commercial
Procedure Code of Ukraine, the Civil Procedure
Code of Ukraine, the Code of Administrative Pro-
cedure of Ukraine and other legislative acts” dat-
ed October 3, 2017). The Court of Appeal did not
consider the above and did not provide the defence
with the opportunity to argue its position during the
appeal proceedings. Thus, the Supreme Court over-
turned the decision of the court of appeal and ap-
pointed a new hearing in the Court of Appeal [20].

In accordance with Part 7 of Art. 244 of the
CPC of Ukraine, the decision of the investigating
judge on the commissioning of an expert exami-
nation shall include questions posed to the expert
by the person who filed the relevant request. The
investigating judge has the right not to include in
the decision the questions posed by the person who
filed the relevant motion, if the answers to them are
not related to the criminal proceedings or are not
relevant to the trial, justifying such a decision in the
resolution. When satisfying the request to engage an
expert, the investigating judge, if necessary, has the
right, at the request of the person who applied for
the engagement of an expert, to decide on the re-
ceipt of samples for examination in accordance with
Art. 245 of the CPC of Ukraine.

For example, the investigating judge of the
Industrial District Court of Dnipro, having heard the
participants of the trial, and after studying the ma-
terials of the defence counsel's motion to engage an
expert, and the materials attached by the prosecu-
tor in the court hearing, concluded that the defence
counsel's motion should be partially satisfied. The
relevant decision contained a limited range of ques-
tions compared to those that the defender set out in
his petition for the engagement of an expert [21].
In practice, however, there are some issues with the
appointment of forensic medical and forensic psy-
chiatric examinations by the defence in criminal
proceedings on murder.

Paragraph 2.1 of the Instruction on forensic
medical examination foresees that forensic medical
examination is carried out in accordance with the
decision of the person conducting the examination,
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investigator, prosecutor, judge, as well as by court
order [22]. That is, the Instruction does not provide
for the examination at the request of the defender or
on contractual terms.

The Law of Ukraine “Fundamentals of the
Legislation of Ukraine on Health Care” does not de-
fine such a possibility, Article 71 of which stipu-
lates that forensic medical and forensic psychiatric
examinations are appointed by the person conduct-
ing the inquiry, investigator, prosecutor or court in
the manner prescribed by law to address issues that
require special knowledge in forensic medicine or
forensic psychiatry [23].

That is, these norms of by-laws contradict the
content of Part 2 of Art. 243 of the CPC of Ukraine
on the involvement of an expert on contractual
terms, in particular for a mandatory examination,
which may be a forensic medical or forensic psychi-
atric examination, and does not allow exercising the
defence right through the use of special knowledge
of experts — forensic doctors and psychiatrists.

At the same time, the right of each party to
criminal proceedings to present to the court an expert
opinion based on scientific, technical or other special
knowledge is provided for in Part 2 of Article 101 of
the CPC of Ukraine. And the adversarial nature of the
parties and the freedom to present their evidence to
the court and prove their convincing nature before the
court are defined in Article 22 of the CPC of Ukraine.

The defence party does not have the right to
conduct investigative (search) actions, but the de-
fence attorney has the right to file a petition to the
investigator to conduct appropriate investigative
(search) actions, the purpose of which will be to ob-
tain and provide the defence party with comparative
samples. In case of refusal on the part of the prose-
cution, the defence counsel may file a substantiated
motion in this regard to the investigating judge [24].

Unlike the main objects of expertise, sam-
ples for comparative research are not related to the
event being investigated and are not material ev-
idence. When receiving them, the investigator or
prosecutor must ensure the participation of the per-
son's defence lawyer.

In the criminal proceedings under Part 1 of
Art. 115 of the Criminal Code of Ukraine, the panel
of judges of the Judicial Chamber for Criminal Cas-
es of the Dnipro Court of Appeal, considering the
appeal of the defender, found that biological sam-
ples were taken from Person_2 for expert research,
namely, in the office of the police department from
10.00 to 10.20, subungual and hand palms swabs
were taken. Given that the suspect has a defender,
he should have been involved in the collection of
biological samples and had the right to be present
during this procedural action [25].
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It is known that the comparative material for
the forensic examination can be voluntary, condi-
tionally voluntary, and experimental samples. In
particular, during the appointment of trace exam-
inations in the process of investigating murders, if
ropes tied with complex knots were found, experi-
mental samples of knots made by the suspect should
be submitted for expert examination, and the ex-
pert should decide what type of knots belong to and
whether they are not typical for a particular profes-
sion. The specifics of binding nodes often indicate
the presence of professional skills, it can become a
source of putting forward versions about the identi-
ty of the criminal [8].

According to A.V. Sidelnikov, sometimes law-
yers and investigators are unjustifiably simplistic and
even irresponsible in collecting comparative samples
for examination. Often they do not consult a special-
ist who could provide the necessary assistance [26].

In May 2019, in criminal proceedings, the in-
vestigating judge of the Kramatorsk City Court of
Donetsk region granted the request of the defender
to appoint a fingerprint examination, entrusting it
to the experts at Hon. Prof. M.S. Bokarius Kharkiv
Research Institute of Forensic Examinations. The
ruling stated the obligation of the senior investiga-
tor of the SU of the Main Department of the National
Police in the Donetsk region to take fingerprint sam-
ples of PERSON_1 with the support of an expert [27].

In the process of preparing for the appoint-
ment of an expert examination, it is advisable for
the defender to involve specialists or consult them
on the possibility of an expert examination and the
limits of its research.

There are cases where obtaining comparative
samples for the examination by the defence does not
cause difficulties.

For example, to identify an unknown corpse
from photographs, a portrait forensic examination
can be conducted. It is prescribed in cases where it is
impossible to establish the identity of the deceased
in any other way. Such examination is carried out
only if there is a photo of the victim (lifetime image
of the person). When assigning this type of expert ex-
amination, certain requirements are imposed on the
materials provided for research, which guarantee
the correctness and reliability of the expert's conclu-
sions. In particular, the following objects are needed
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for the study: a photo, a skull, and an X-ray [8]. The
defender can obtain these materials independently
or by requesting them from medical institutions.

= Conclusions

In criminal proceedings on murder, the possibility
of the defender engaging an expert to conduct an
examination concerns the appointment of manda-
tory and optional examinations. To perform such
mandatory examinations, which are forensic med-
ical and forensic psychiatric examinations, the
defence counsel shall file a motion to initiate this
investigative (search) operation with the investiga-
tor or prosecutor during the pre-trial investigation,
and in case of their refusal — with the investigating
judge, submitting the relevant motion and indicat-
ing in it the refusal of the investigator/prosecutor
and the reasons for their refusal. The conclusion of
the expert engaged by the investigating judge at the
request of the defence provides evidence that does
not require any additional legalisation.

The defence party may obtain an expert opin-
ion on issues requiring special knowledge ( without
applyingto the investigator, prosecutor, orinvestigat-
ing judge) and then submit it to the pre-trial investi-
gation body or court to substantiate its legal position.

Currently, the defender cannot initiate foren-
sic medical and forensic psychiatric examinations
on a contractual basis before an expert or an expert
institution due to legal conflicts between the provi-
sions of the CPC of Ukraine and the norms of by-laws
regulating the procedure for appointing the relevant
types of forensic examinations. At the same time,
this violates the equal opportunities of the parties
to criminal proceedings to submit evidence to the
court and prove their credibility before the court.

The defender, who initiates this investigative
(search) action, must provide objects and relevant
samples or receive (request) them independently to
ensure the possibility of conducting examinations
in criminal proceedings on murder. He files a mo-
tion to the investigator, prosecutor or investigating
judge on the need to obtain specific samples. To
obtain samples for examination, it is advisable to
involve a specialist or consult with one. During the
relevant procedural action, the participation of the
defender who initiated the examination, if there are
appropriate samples, is mandatory.
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Involvement of the expert by the defendant...

3any4yeHHs eKcnepTa 3aXUMCHUKOM
And npopeaeHHA eKcnepTmnuimn nig yac po3cnip.yBaH|-|q B6MBCTB

MapuHa OnekcaHapiBHa InnaweHkKo, AHApPin AHaToninoBuy CakoBCbKUM

HarnionasibHa akazemisa BHYTpIILIHIX clIpaB
03035, Costom’ssHCBKa mIT0Ia, 1, M. KuiB, YkpaiHa

m AHoTarnisa. Mera my6uikailil — JOCTiUTH MOXJIMBOCTI 11 MeXaHi3MU 3ajlyueHHs eKCIlepTa 3aXMCHUKOM
y KpPHMiHaJIbHOMY MNPOBAaJ’)KeHHiI NPO BOMBCTBO; BUCBITJIMTH MOXJIMBOCTI 3aXWMCHHKA MIOJI0 3aJIy4YeHH:
eKcIiepTa IiJi yac MpoBefleHHs 000B’A3KOBUX €KCIepTH3 y Ipolleci po3ciigyBaHHA BOMBCTB; chopMyBaTU
peKoMeHAalil 3aXMCHUKY IIOAO0 HaJaHHA eKCIepTy, fAKOro 3ajyueHO [0 NpOoBeJeHHsA eKCIepTHU3U Ha
mificTaBi MoTo KJIOMOTaHHA, OO’€KTiB i 3pa3KiB [JiA eKCIEePTHOrO AOCJiXeHHA. Y CTaTTi BUKOPHCTAHO
KOMILJIEKC HayKOBUX METOJiB, a caMe: TepPMiHOJIOTiYHUI, CUCTEMHO-CTPYKTYPHHUH, popMasibHO-JIOTi4HNH,
MOPiBHAJIBHO-IIPABOBUM. Y KpUMiHAJIbHOMY IPOBa/I)KeHHi PO BOMBCTBO CTOPOHA 3aXUCTY MOXe CaMOCTiiHO
Ha Mi/ICTaBi yKJIaJeHOro JOTOBOPY 3 eKcIepToM ab0 eKCIIepTHOI YCTaHOBOI0 OTPUMAaTU BUCHOBOK eKcIepTa
U moJaTu Yoro opraHy JOCYAOBOTO PO3CJiAyBaHHA YU CyAY OJiA OOIPYHTYBAHHA CBOEI MPaBOBOI MO3HUIIil.
BogHovac BCTaHOBJIEHO, 110 3aXUCHUK He MOXe iHilliloBaTu nepej eKcliepToM abo eKCIepTHOI0 YCTaHOBOIO
MpoBeJeHHA Ha AOTOBipHUX 3acajax CyJOBO-MeOUYHUX i CyJOBO-NICUXiaTPUYHUX €KCIepTU3 y 3B’A3KY 3
NIpaBOBUMH KOJIi3iAMM Mix HopMamMu KprMiHaIpHOrO NpolecyaJbHOr0 KoAekcy YKpailHu U NMOJI0XKeHHAMU
MiJ3aKOHHUX HOPMaTHUBHO-IPABOBUX aKTiB, [0 pPerjaMeHTYyIOTh MOPAAOK NMpHU3HaueHHA ITUX BUMIB CyJOBUX
eKkcrepTru3. 3 MeTOI0 OTpPUMAaHHA 3pasKiB [JIA eKcrnepTu3u chHOpMyJIbOBaHO PEKOMEHJAIlil0 3aXHUCHUKY
3aJIydaTy [0 Lii€l mpoljecyasbHol Ail creniasicta abo OTpUMYBaTH B HbOT'O KOHCYJIbTallil. Y KpUMiHaJIbHOMY
NpOBa/’)KeHHI NP0 BOMBCTBO MOXJIMBOCTI 3aXMCHMKa 3aJIydYUMTH eKcllepTa [0 MpPOBeJeHHS eKCIepTU3U
CTOCYIOThCA NPH3HA4YeHHsA OOOB’A3KOBUX i HEOOOB’A3KOBUX eKcnepTus. [Ijia mpoBedeHHA OOOB’A3KOBUX
eKCrepTus, AKMMU € CYJOBO-MeUYHi I CyJJOBO-IICUXiaTPUYHi, 3aXMCHUK 3BEPTAETHCA 3 KJIOMOTAHHAM PO
1X iHiIifoBaHHA A0 cJig4oro abo MpoKypopa, a B pasi BiAMOBU — 0 CJiAYOTO CyAMi, HAAaBIIU BiANOBiaHE
KJIOOTaHHA. HeMOXJIMBiCTh 3axMCHUKA iHilliloBaTU mnepel eKcnepToM ab0 eKCHepTHOW YCTaHOBOIO
MpoBeJeHHA Ha JOTOBipHUX 3acajax CyJI0BO-MeOUYHUX i CyJIOBO-NICUXiaTPUYHUX €KCIIePTU3 MOPYIIy€E PiBHI
MOXJIMBOCTi CTOPiH KpUMiHa/JbHOTO MPOBAaJ)KeHHA MOAAaBaTU CyAy AOKa3u U AOBOAUTU mepel CYAOM ix
NepeKoHJINBicTh. [1714 3a0e3nedeHHA MOXJINBOCTI IPOBeJIeHHA eKCIepTH3 Y KpUMiHaJIbHOMY IIPOBaKeHHi
npo BOMBCTBO 3aXUCHUK, SIKUH 1X iHIiIliIO€, TOAA€E CJIigYOMYy, IPOKYypOpy abo CjaiguoMy CcyamAi KJIOMOTaHHA
po HeoOXiAHICTh OTPUMAaHHA KOHKPETHUX OO’€KTiB i 3pa3kiB abo oTpumye (BUTpebOBYyE) iX caMOCTiliHO.
[Tig yac mpoBeieHHA OTPUMAaHHA 3pa3KiB [JiA eKCIepTU3M y4yacTh 3aXHCHUKA, SIKUH iHilliloBaB eKCIiepTUu3y
3a HaABHOCTI BiATIOBiAHUX 3pa3KiB, € 000B’A3KOBOIO

m KirouoBi ciioBa: 3aXVCHUK; €KCIIepT, 3aJIy4€HHs €KCIIEPTa; BGI/IBCTBO; CyaAOBO-MeMYHa €KCIIepTU3a;
Cy;[OBO-HCI/IXianI/I‘{Ha €KCIIepTru3a
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