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m Abstract. The purpose of the study is to consider the constitutional complaint in Ukraine as a new tool
for the protection and restoration of human rights, the authority of which is constantly growing. Every
year, the number of complaints filed increases rapidly, which is due to several factors, which are analysed
in the study. The methodological tools were chosen in accordance with the purpose of the study, which is
to analyse the Ukrainian model of constitutional complaints in the context of the initial experience of their
consideration in the Constitutional Court of Ukraine. Firstly, this is about the “originality” of a constitutional
complaint as a tool that a person can use to protect themselves from state interference at the level of the
“law of Ukraine”, which was not previously provided for within the national legal order. Secondly, in March-
April 2018, the Constitutional Court of Ukraine reorganised its activities, creating a Grand Chamber, two
senates and collegiums, which activated the mechanism for considering constitutional complaints in Ukraine.
Although no decision has been made as of September 1, 2018, constitutional proceedings in dozens of cases on
constitutional complaints have reached the finish line, so in the near future, the public will get acquainted with
the first decisions. Despite the fact that the essence of the constitutional complaint is actively investigated by
Ukrainian researchers, the subject of the study does not lose its relevance, since the constitutional complaint

as a phenomenon is only beginning to be established in the constitutional practice of Ukraine
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= Introduction
First of all, it should be noted that the constitutional
complaint as an instrument has become an impor-
tant component of the right to judicial protection,
outlined by the Constitution of Ukraine in Art. 55.
According to part four of Art. 55 of the Constitution
of Ukraine, “everyone is guaranteed the right to file
a constitutional complaint with the Constitutional
Court of Ukraine on the grounds established by this
Constitution and in accordance with the procedure
established by law”.

The following researchers devoted their works
to the study of these problems: K.B. Airiian [15],
M.M. Hultai [2-4], H. Berchenko, Ye. Tkachen-
ko [4], R. Chornolutskyi [6], O. Shcherbaniuk [7],
and others. However, many aspects of the problem
raised require thorough research.
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The wording of the appeal with a constitu-
tional complaint “in accordance with the procedure
determined by law” became an obstacle to the con-
sideration of a constitutional complaint by the Con-
stitutional Court of Ukraine in the period after their
implementation in the constitutional order on Sep-
tember 30, 2016, by the law on amendments to the
Constitution of Ukraine of June 2, 2016 [8].

The scientific originality of the study con-
sists in the analysis of the features of a constitu-
tional complaint identified in the professional lit-
erature, including the following: 1) the complaint
should be related to a specific case in which the
final decision of the competent authorities has
been made; 2) the basis of the complaint should
only be a violation of rights and freedoms that are
directly enshrined in the text of the Basic Law of
the state; 3) the complaint has a subsidiary char-
acter, which means that it can be introduced only
after all other available remedies have been ex-
hausted; 4) consideration of the complaint falls
within the competence of the constitutional jus-
tice body, whose decision is final and obliges other
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state bodies [9]. This study does not fully share these
features, given their excessive generalisation.

= Results and Discussion

In fact, this trial was initiated in the Constitutional
Court of Ukraine in April-May 2018.

According to statistics, in 2018, 491 constitu-
tional complaints were filed with the Constitutional
Court of Ukraine [10].

The key features of the model of constitu-
tional complaint in Ukraine are laid in the new
Art. 151-1 of the Constitution of Ukraine: “The
Constitutional Court of Ukraine decides on com-
pliance with the Constitution of Ukraine (consti-
tutionality) of the law of Ukraine on the consti-
tutional complaint of a person who believes that
the law of Ukraine applied in the final court de-
cision in their case contradicts the Constitution
of Ukraine. A constitutional complaint may be
lodged if all other remedies have been exhausted”.

In this regard, it should be noted that although
the construction of a constitutional complaint does
not provide for its conditionality to protect basic
(constitutional) human rights and freedoms, such
constitutional wording should not be interpreted in a
different context. The legal content of the complaint
as an individual instrument determines the inex-
tricable connection of the constitutional complaint
as an institution with the need to protect (restore)
human rights - in this case, this is about a specific
person or group of persons. Focusing on the consti-
tutional formula of Art. 151-1 of the Constitution of
Ukraine (“when making a final court decision in its
case”), the norm of the Constitution also certifies
the connection of this legal remedy with protection
against violation of the rights of an identified sub-
ject. Even if, based on the results of consideration of
a constitutional complaint, the normative potential
of human rights violations is clarified, which reflects
the systemic problem of constitutional legal order
(which should be primarily aimed at the activities
of the Constitutional Court), this does not change
the nature of the constitutional complaint [11].

The outlined features of the constitutional
complaint model should be taken in the context and
in relation to other constitutional norms related to
constitutional jurisdiction. For example, Art. 152
of the Constitution of Ukraine provides: “Laws and
other acts by the decision of the Constitutional
Court of Ukraine are recognised as unconstitutional
in whole or in a separate part, if they do not com-
ply with the Constitution of Ukraine or if the proce-
dure established by the Constitution of Ukraine for
their consideration, adoption or entry into force has
been violated.” It follows that a person (subject of
the right to a constitutional complaint) can justify

67

the unconstitutionality of a law that is “applied in a
final court decision in their case” on the grounds of
both the content of the law and on the grounds of
violating the constitutional procedure for its consid-
eration, adoption, or entry into force.

Thirdly, the Law of Ukraine “On the Constitu-
tional Court of Ukraine” (hereinafter referred to as the
Law), adopted on July 13, 2017, regulated the mod-
el of a constitutional complaint in more detail [12].

Art. 55 of the Law stipulates that “a consti-
tutional complaint is a written request submitted
to the court for verification of compliance with the
Constitution of Ukraine (constitutionality) of the law
of Ukraine (its individual provisions), which is ap-
plied in the final court decision on the case of the
subject of the right to a constitutional complaint”
(part one of the article). In the second part of Art. 55
of the Law, it is established that the constitutional
complaint contains: 1) the surname, first name, pat-
ronymic (if any) of a citizen of Ukraine, a foreigner,
or a stateless person, the address of the registered
place of residence of the person (for a foreigner or a
stateless person — the place of stay) or the full name
and location of the legal entity, and the number of
the means of communication, e-mail address, if any;
2) information about the authorised person acting on
behalf of the subject of the right to a constitutional
complaint; 3) a summary of the final court decision
in which the relevant provisions of the law of Ukraine
were applied; 4) a description of the course of con-
sideration 5) specific provisions of the law of Ukraine
that should be checked for compliance with the con-
stitution of Ukraine, and specific provisions of the
Constitution of Ukraine that should be checked for
compliance with the law of Ukraine; 6) justification
of claims about the unconstitutionality of the law of
Ukraine (its individual provisions) indicating which
of the human rights guaranteed by the Constitution
of Ukraine, in the opinion of the subject of the right
to a constitutional complaint, was violated as a result
of the application of the law; 7) information about
documents and materials referred to by the subject
of the right to a constitutional complaint, with the
provision of copies of these documents and materials;
8) A list of documents and materials that are attached.

Art. 56 of the Law stipulates that “the subject
of the right to a constitutional complaint is a person
who believes that the law of Ukraine (its individu-
al provisions) applied in the final court decision in
their case contradicts the Constitution of Ukraine.
Subjects of the right to a constitutional complaint
do not include legal entities under public law”. It is
also established that “an individual signs a constitu-
tional complaint personally”.

Art. 77 of the law stipulates that a constitu-
tional complaint is considered admissible if it meets
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the requirements provided for in Art. 55, 56 of this
Law, and if: 1) all national legal remedies have been
exhausted (if there is a court decision adopted in the
order of appeal review that has entered into legal
force, and in the case of the possibility of cassation
appeal provided for by law - a court decision is-
sued in the order of cassation review); 2) no more
than three months have elapsed from the date of
entry into force of the final court decision in which
the law of Ukraine (its individual provisions) has
been applied. The second part of Art. 77 of the Law
also stipulates that “as an exception, a constitution-
al complaint may be accepted outside the require-
ments established by paragraph 2 of part one of
this article, if the Court considers its consideration
necessary for reasons of public interest.” Important
for the admissibility of a constitutional complaint
is part four of Art. 77, which provides: “the Court
refuses to open constitutional proceedings, declar-
ing a constitutional complaint inadmissible if the
content and requirements of the constitutional com-
plaint are obviously unsubstantiated or there is an
abuse of the right to file a complaint”.

According to Art. 78 of the Law, the means of
securing a constitutional complaint are established,
which provide that during the consideration of a
constitutional complaint, the Grand Chamber, in ex-
ceptional cases, on its own initiative, may take meas-
ures to secure a constitutional complaint by issuing
an interim order, which is an enforcement docu-
ment (part one), and the basis for securing a consti-
tutional complaint is the need to prevent irreversi-
ble consequences that may occur in connection with
the execution of a final court decision (part two).

The specific features of this model of constitu-
tional complaint allow characterising it as “partially
normative”, its subject matter is covered exclusively
by the “law of Ukraine”, effectively depriving a per-
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son at the constitutional level of protecting the right
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violation by other normative acts, first of all — from
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= Conclusions

The “partially normative” model of constitutional
complaint, which was introduced in Ukraine, can po-
tentially become an effective tool for protecting human
rights guaranteed by the Basic Law. The condition for
its effectiveness is the effective activity of the Con-
stitutional Court of Ukraine. Proposals to “expand”
the subject of appeal in it are considered premature.

The effectiveness of a constitutional complaint
also depends on understanding its role as a means of
combining the protection of individual human rights
with the protection of the objective rule of law, which
is defined in the Constitution of Ukraine.

[1] Airian, K.B. (2014). Constitutional and legal essence of the institute “constitutional complaint”. Legal

Bulletin of the University “KROK”, 18, 20-25.

[2] Airiian, K.B. (2014). The importance of introducing the institute of constitutional complaint for full
protectionandrestoration of violated personal rights. Bulletin of the Bar Academy of Ukraine, 11(1),19-26.

[3] Chornolutskyi, R.V. (2020). Constitutional complaint as a new institution of constitutional law of
Ukraine. Social Kaleidoscope, 1(1). doi: 10.47567 /bomivit.1-1.2020.03.

[4] Hultai, M. (2011). Experience of functioning of the institute of constitutional complaint in the Federal
Republic of Germany and prospects of its introduction in Ukraine. Bulletin of the Academy of Legal

Sciences of Ukraine, 3, 55-67.

[5] Hultai, M. (2012). Constitutional complaint as an institute of constitutional law. Word of the National

School of Judges of Ukraine, 1, 111-120.

[6] Hultai, M. (2012). Constitutional complaint as a way to resolve the constitutional and legal dispute.

Viche, 20, 8-11.

Scientific Journal of the National Academy of Internal Affairs, 26(3)

68




Kopcha

[7]

(8]
(9]

[10]

[11]
[12]
[13]
[14]
[15]

[16]

Hultai, M. (2013). On the question of forming the doctrine of the constitutional complaint in Ukraine.
Bulletin of the National Academy of Legal Sciences of Ukraine, 3, 117-127. Retrieved from http://nbuv.
gov.ua/UJRN/vapny_2013_3_17.

Hultai, M. (2013). Complete or normative constitutional complaint: Search for a national model.
Bulletin of the Academy of Legal Sciences of Ukraine, 1, 24-33.

Hultai, M.M. (2012). The idea of a constitutional complaint in the modern constitutional and legal
doctrine of Ukraine. Journal of Kyiv University of Law, 2, 85-90.

Constitutional complaints received by the Constitutional Court of Ukraine as of September 17, 2018.
(n.d.). Retrieved from http://www.ccu.gov.ua/novyna/konstytuciyni-skargy-shcho-nadiyshly-do-
konstytuciynogo-suduukrayiny-za-stanom-na-17-3

Lemak, V.V. (2016). Constitutional complaint: the experience of Central Europe and possible lessons
for Ukraine. Public Law, 4, 49-56.

Lemak, V.V., & Petryshyn, O.V. (2017). Constitutional complaint in Ukraine: problems of the
implementation mechanism. Bulletin of the Academy of Legal Sciences of Ukraine, 2, 79-88.
Shcherbaniuk, O. (2018). Individual constitutional complaint as a means of ensuring constitutional
democracy. Law of Ukraine, 12, 77-91. doi: 10.33498/louu-2018-12-077.

Tkachenko, Ye.,&Berchenko, H. (2018). Therighttoappeal withanindividual constitutional complaintin
Ukraine: Theoretical and practical aspects. Law of Ukraine, 12,92-113.doi: 10.33498/louu-2018-12-092.
Law of Ukraine “On the Constitutional Court of Ukraine” from July 13, 2017, No. 2147a-VIIL. Official
Gazette of Ukraine, 63, 25, 1912.

Law of Ukraine “On Amendments to the Constitution of Ukraine (Regarding Justice)” from June 2,
2016, No. 1401-VIII. Official Gazette of Ukraine, 51, 8, 1799.

= CNUCOK BUKOPUCTaHUX mKepen

[1]
[2]

(3]
[4]

(5]
(6]
[7]
(8]
[9]

[10]

[11]

[12]

69

AtipiauaK.B. KOHCTUTYLifIHO-IPaBOBAa CYyTHICTh iIHCTUTYTY «KOHCTUTYI[iliHa cKapra». [IpagHu4uil 6icCHUK
Yuigepcumemy «KPOK». 2014. Bum. 18. C. 20-25. URL: http://nbuv.gov.ua/UJRN/Pvuk_2014_18_5.
Afipisn K. B. BaxuBicTh 3anpoBa/i)keHHA iHCTUTYTY KOHCTUTYI[ilHHOI CKapru JJjiAd IMOBHOLIIHHOTO
3axUCTy Ta BiJHOBJIEHHA NOpPyLIeHUX IpaB ocobu. BicHuk Akademii adgokamypu Ykpainu. 2014.
T. 11. Ne 1. C. 19-26. URL: http://nbuv.gov.ua/UJRN/vaau_2014_11_1 5.

Yopuosnyubkuil P. B. KoHCcTUTYyLiliHa cKkapra K HOBUI iHCTUTYT KOHCTUTYILilIHOTO NpaBa YKpaiHu.
CoyiavHuti kastetioockon. 2020. Ne 1. doi: 10.47567 /bomivit.1-1.2020.03.

Fynprait M. J[ocBin QyHKUiOHYyBaHHA iHCTUTYTy KOHCTUTYLiliHOI ckapru y ®enepaTuBHil
Pecny6Jrinii HiMmeuunHi Ta mepcneKTHUBY OO 3aIpoBaI’)KeHHs B YKpaiHi. BicHuk Akademii npagosux
Hayk YkpaiHu. 2011. Ne 3. C. 55-67.

F'ynprait M. KoHcTuTyIjiliHa ckapra fK iHCTUTYT KOHCTUTYyLiliHoro mpama. Csiogo HayioHastbHOU
wkou cyodie Ykpainu. 2012. Ne 1. C. 111-120.

T'ynprait M. KoHcTuTyniliHa ckapra sk crnocib BUpileHHA KOHCTUTYLiHO-IIPaBOBOTO CIIOPTY. Biye.
2012. Ne 20. C. 8-11.

F'ynprait M. lo nutaHHA 0po GOpMyBaHHA AOKTPUHM KOHCTUTYLIiMHOI cKapru B YKpaiHi. BicHuk
HayioHabHoi akademii npagosux Hayk Ykpainu. 2013. Ne 3. C. 117-127.

l'ynprait M. [ToBHa 4 HOpMaTHBHA KOHCTUTYI[iliHA CKapra: MOIIyK Hal[ioOHaJbHOI MojeJi. BicHuk
Axkademii npagosux Hayk Ykpainu. 2013. Ne 1. C. 24-33.

Fynprait M. M. Iges KOHCTUTYLiMHOI CKapru y Cy4YacHili KOHCTUTYLiMHO-IPAaBOBill AOKTpPUHI
Yxpainu. Yaconuc Kuigcvkoeo yHigepcumemy npasga. 2012. No 2. C. 85-90.

Koncturyuitini ckapru, mo Hafginumin go KonHcturyinitinoro Cyay YkpaiHu 3a cTaHoM Ha 17
Bepec. 2018 p. URL: http://www.ccu.gov.ua/novyna/konstytuciyni-skargy-shcho-nadiyshly-do-
konstytuciynogo-sudu-ukrayiny-zastanom-na-17-3.

Jlemak B. B. KoHcTuTyIjifiHa ckapra: nocsif aepxas LleHTpayibHOI €Bponu i MOXJINBI YPOKU AJIA
Yxpaiuu. IIy6stivHe npago. 2016. No 4. C. 49-56.

Jlemak B. B., IlerpumunH O. B. KoHcTuTynifiHa ckapra B YKpaiHi: HpoOJjeMu MexaHi3My
BIIpOBaxXeHHA. BicHuk HayioHatbHOI akademii npagosux Hayk Ykpainu. 2017. Ne 2. C. 79-88. URL:
http://nbuv.gov.ua/UJRN/vapny_2017_2_9.

Scientific Journal of the National Academy of Internal Affairs, 26(3)




Filing a constitutional complaint...

[13] Ilepbaniok O. InguBigyasbHa KOHCTUTYLiliHa ckapra sk 3aci0 3abe3neyeHHA KOHCTUTYI[iHOI
nemokpartii. Ilpago Yxpainu. 2018. Ne 12. C. 77-91. doi: 10.33498/louu-2018-12-077.

[14] TxaueHko €., Bepuenko I'. [IpaBo Ha 3BepHeHHA 3 iHANBiAyaJbHOK KOHCTUTYLiIHOIO CKaprow B
YKpaiHi: TeOpeTUKONpaKTUYHi acnekTu. IIpago Ykpainu. 2018. No 12. C. 92-113. d0i:10.33498/
louu-2018-12-092.

[15] IIpo Koncruryuitinuii Cyq Ykpainu: 3akoH Ykpainu Big 13 sun. 2017 p. Ne 2147a-VIIL. OdinifiHuii
BicHUK Ykpainu. 2017. Ne 63. C. 25. Ct. 1912.

[16] IIpo BHecenHs 3MmiH o KoHcTuTynii Ykpainu (mmogo npaBocyaasn): 3akoH Ykpainu Big 2 yeps. 2016
p- No 1401-VIII. Odiuifinnii BicHuk Ykpainu. 2016. Ne 51. C. 8. Crt. 1799.

3BepPHEHHS 3 KOHCTUTYLIIMHOIO CKaprolo
fIK iIHCTPYMEHT 3aXMUCTy NpaB NIOANHU B YKpaiHi

Bacunb BacunboBuy Konya

YXropoAchKnil HalliOHaJIbHUI YHiBEpCUTET
88000, Bysuid YHiBepcuTeTchka, 14, Yxropon, YkpaiHa

m AHoTamniA. MeTa CTaTTi — pO3TJIAHYTU KOHCTUTYIINHY cKapry B YKpaiHi K HOBUI iHCTPYMEHT 3aXUCTy
Ta BiJHOBJIEHHA IIpaB JIIOJAWHY, aBTOPUTET fAKOTO MOCTiMHO 3pocTae. II[opoKy KiJbpKicTh MOAAHUX CKapr
CTpiMKO 30iJIbIIyETHCA, IO 3YMOBJIEHO [eKijlbkoMa YWHHMKaMH, fAKi U IpoaHaji30BaHO B CTaTTi.
MertopoJioria. MeTtogoJyioriyHuil iHCTpyMeHTapiili o6paHO BiAMOBIAHO A0 MOCTaBJIeHOI MeTU CTaTTi, L[0
MoJjiATa€ B aHaJjli3i BiTUM3HAHOI MOJeJli KOHCTUTYI[IHHOI CKapru B KOHTEKCTi IOYaTKOBOTO OOCBiAy ix
posriany B Kouncturynitinomy Cyai Ykpainu. Ilo-nepiie, ifeTbcA PO «HOBU3HY» KOHCTUTYI[INHOI CKapru
AIK iIHCTPYMEHTY, SAKUM JIIOIMHA CIIPOMOXHA 3aXUCTUTH cebe BiJl AepXaBHOI'0 BTPyUYaHHA Ha PiBHI «3aKOHY
Ykpainu», 4oro paHine He OyJio neped0aueHo B MeXxax HallioHaJIbHOTO IpaBonopAaKy. [lo-apyre, y 6epe3Hi—
kBiTHI 2018 poky KoHctutyuitinuii Cyn YkpaiHM peopraHi3yBaB CBOIO [ifJIbHICTb, CTBOPUBIIN Benuky
najaTy, fiBa CeHaTH Ta KoJjieril, ynMm OyJI0 aKTHBi30BaHO MeXaHi3M pO3IJIANy KOHCTUTYI[iMHUX CKapr B
Ykpaini. HaykoBa HoBu3Ha. Xoua ctaHoM Ha 1 BepecHA 2018 poky X0OHOTO pillleHHA He 0yJI0 yXBajeHo,
KOHCTUTYLiMiHi NpOBaJXeHHA B AeCcATKaX CIpaB 3a KOHCTUTYLiMHWMU CKapraMy BUHLIUIN Ha (QiHimHy
NpAMY, TOX HaHOJIMXYMM YacOM CYCHiJIbCTBO O3HAWOMUTHCA 3 MepUIMMU pillleHHAMU. BucHoBku. Ilonpu
Te, [0 CyTHICTh KOHCTUTYILIMHOI CKaprd aKTUBHO JOCJiAXYIOTh BiTUM3HAHI BUeHi, IpeAMeT AOCIigXeHH:
He BTpavyae aKTyaJIbHOCTI, OCKiJIbKM KOHCTUTYI{iliHa cKapra fAK (peHOoMeH JIiuille TOYMHA€E YyTBepAXyBaTUCA B
KOHCTUTYLilHi} IpakTuLli YKpaiHu
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