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m Abstract. The purpose of the study is a comprehensive examination of the subjective side of the criminal
offence of illicit enrichment by analysing the content of its individual features, and the development of
new legal mechanisms to improve Article 368 of the Criminal Code of Ukraine. The methodology of the
study is a set of scientific methods, among which a prominent one is a dialectical method, which allows for
determining the theoretical, legislative, and applied aspects of the subjective side of illicit enrichment. The
paper also uses general scientific and special methods of cognition, namely: formal-logical, system-functional,
comparative-legal and historical. The scientific novelty of the study is that it highlights the relevant aspects
of the subjective side of illicit enrichment using modern methods of cognition and considers the latest
achievements of science. Specific suggestions for improving the content of Art. 368 of the Criminal Code of
Ukraine was proposed. Based on the results of the study, the conclusions on the subjective side of the corpus
delicti of illicit enrichment were formulated. In particular, it is argued that illegal enrichment can only be
carried out with direct intent. The author proposes to define the intellectual moment of direct intent of illicit
enrichment as the mental attitude of a person to their actions and consequences in case of committing the
said criminal offence, which covers the awareness of three blocks of features: a) signs of the content of the act
(the perpetrator, realising the social danger of their actions, acquires assets); b) features of social status (the
subject’s awareness of their legal status, the importance of the position held by the person in public authorities
or local self-government bodies and the functions their performs); c¢) other signs of a socially dangerous act
that depends on the time, method, place, and situation that the perpetrator must be aware of. In turn, the
intentional aspect of the criminal offence in question involves the desire to commit the relevant socially
dangerous act, namely the desire to acquire assets. Motive — mercenary (the method of which is the illegal,
unlawful, prohibited by law acquisition of material wealth (acquisition of assets) for their own enrichment);
purpose — acquisition of assets in respect of which a person will be able to directly or indirectly perform any
actions at his discretion; emotional state — a state of strong emotional excitement (physiological affect), but
does not affect the qualification of illicit enrichment. It is proposed to supplement Part 1 of Article 368 of this
Code with the word “intentional” before the words “acquisition by a person... assets ....”
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= Introduction

One of the key topical areas of the criminal law of
Ukraine is the issue of the subjective side of a criminal
offence. The establishment of the most important insti-
tutions of criminal law depends on the correct solution
and establishment of the signs of the subjective side.
Criminal liability for illicit enrichment in
Ukraineisprovided forin Art. 368 of the Criminal Code
of Ukraine: acquisition by a person authorised to
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perform the functions of the state or local self-gov-
ernment of assets, the value of which exceeds his
or her legal income by more than six thousand
five hundred tax-free minimum incomes. Note 1 to
Art. 368 of the Criminal Code of Ukraine defines the
persons subject to criminal liability for illicit enrich-
ment. Part 2 of Article 368 of the Criminal Code ex-
plains how to interpret the acquisition of assets. The
subject of illicit enrichment is defined in parts 3 and
4 of Art. 368 of this Code. Part 5 of Art. 368 refers
to the difference between the value of the acquired
assets and the legitimate income of the subject of
illicit enrichment. However, the subjective side in
the studied criminal law provision is not defined by
the legislator.
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Subjective side of the criminal offence of illegal enrichment

Despite a significant number of scientific
works devoted to the aspects of the subjective side
of illicit enrichment, which are of important scien-
tific and practical importance, many issues remain
unexplored. This is primarily due to the fact that
the criminal law norm of illegal enrichment in the
Criminal Code has been changed and supplemented
seven times. In addition, the vast majority of stud-
ies of illicit enrichment were carried out under the
wording of Art. 368 of the Criminal Code, which,
according to the decision of the Constitutional Court
of Ukraine of February 26, 2019, No. 1-p/2019, was
recognised as inconsistent with the Constitution of
Ukraine. The above shows the relevance of the cho-
sen topic and necessitates an in-depth theoretical
analysis of the subjective side of illicit enrichment.

The purpose of the study is a comprehensive
study of the subjective side of the criminal offence
of illicit enrichment by analysing the content of its
individual features, and the development of new
legal mechanisms for improving Article 368 of the
Criminal Code of Ukraine.

The scientific novelty of the study is that it
highlights the relevant aspects of the subjective side
of illicit enrichment using modern methods of cog-
nition and considers the latest achievements of sci-
ence. Specific proposals for improving the content of
Art. 368 of the Criminal Code of Ukraine are proposed.

m Results and Discussion

In criminal law theory, it is generally accepted that
the subjective side of a criminal offence is the inter-
nal side of a socially dangerous act, that is, a set of
processes that occur in the consciousness and will of
a person, awareness of their own actions and fore-
sight of consequences, the goal that a person seeks
to achieve, the motive by which they are guided,
and the emotions they experience [1].

Valid is the argument of R.V. Veresha, who in
his thesis “Problems of the subjective side of a crimi-
nal offence” emphasised that the subjective side of a
criminal offence as a legal construct involves struc-
turing (modelling) of the most significant character-
istics of mental activity of the relevant type (varie-
ty) of a socially dangerous act for criminal law [2].

The content of the subjective side of the com-
position of a criminal offence covers the following
legal features: guilt, motive, purpose, and emotion-
al state. The mandatory feature among them is the
plea of guilty, while other features are optional, and
have a mandatory nature, when directly mentioned
in the disposition of the criminal law norm, or arise
from its content. Theoretically, guilt is characterised
by such features as form and content. Sometimes
there is also such a sign as the degree of guilt [3].

Art. 23 of the Criminal Code stipulates that
the concept of “guilt” should be interpreted as the
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“mental attitude of a person to the committed action
or inaction provided for by this Code and its conse-
quences, expressed in the form of intent or negli-
gence”, while the content of its forms is covered in
Articles 24, 25 of the Criminal Code of Ukraine.

It is evident that the definition of direct in-
tent in Part 2 of Article 24 of the Criminal Code of
Ukraine is quite correct only in relation to the mate-
rial elements of criminal offences.

The analysis of Article 368 of the Criminal
Code of Ukraine, suggests that according to the con-
struction of the objective side, illicit enrichment re-
fers to acts with a material composition [4]. That is,
illicit enrichment can be committed only with direct
intent. In view of the above, itisnecessary to highlight
the intellectual and volitional aspects of the direct
intent of the criminal offence under investigation.

In particular, M.V. Kocherov argues that the
intent of a person who receives an unlawful benefit
is embraced by the fact that the items received or
services accepted are of a property nature and their
receipt is illegal [5].

According to O.P. Deneha, the guilty person,
the guilty person, illegally acquiring assets in own-
ership, is aware that his actions cause damage to
public relations in the public service and economic
and national security in general [6].

Regarding the above stance, I.M. Yasin stressed
that the consciousness of the perpetrator is occupied
by the acquisition of assets that are not equivalent
to the time spent on the performance of the func-
tions of the state or local self-government, or other
income not prohibited by law, and vice versa, such
assets acquired illegally, without grounds provided
for in the law, as a result of corruption schemes,
illegal transactions or other offences aimed at illic-
it enrichment [7]. That is, the content of the intel-
lectual sign of intent also includes the perpetrator’s
understanding of all the signs of the subject of illicit
enrichment (physical, economic and legal).

The intellectual aspect of the direct intent
of illicit enrichment is successfully reflected in the
criminal legislation of the Republic of Lithuania.
Based on the analysis of the problems that arose in
the country on the way to implementing a modern
legal mechanism of the criminalisation of illicit en-
richment, C. Bikelis concludes that the concept of
criminalisation of illicit enrichment is less promising
than the concept of civil confiscation of property [8].

Part 1 of Art. 189 of the Criminal Code of the
Republic of Lithuania stipulates that a person who
owns property worth more than 500 minimum sub-
sistence minimums and who at the same time was
aware or could have been aware that such property
was not acquired with the use of legitimate income
shall be punished by a fine or arrest or imprison-
ment for up to four years.
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The authors believe that the intellectual as-
pect of a person’s mental attitude to his own actions
and consequences during the commission of illicit
enrichment includes awareness of three blocks of
features: a) signs of the content of the act (the per-
petrator, realising the social danger of his own ac-
tions, acquires assets that do not belong to him);
b) features of social status (the subject’s awareness
of his legal status, the importance of the position
held by the person in public authorities or local
self-government bodies and the functions he per-
forms); c¢) other signs of a socially dangerous act
(depending on the time, method, place, situation,
which the perpetrator must be aware of).

In turn, the volitional aspect of direct intent
is the desire for the foreseeable consequences of
one’s own act. The volitional aspect of intent should
be considered with regard to the differentiation of
types of intent into direct (characterised by the de-
sire for socially dangerous consequences) and in-
direct (unwillingness, but conscious assumption of
socially dangerous consequences).

Given the outlined standpoint, along with the
proposal by R.V. Vereshi, the authors find it reason-
able to define the volitional feature of direct intent
as the desire to commit relevant socially dangerous
acts [2]. Since illicit enrichment can be committed
only with direct intent, the volitional aspect of the
criminal offence in question involves the desire to
commit socially dangerous acts, in particular the de-
sire to acquire assets.

It is also important to consider the motive,
purpose and emotional state as signs of the subjec-
tive side of the criminal offence under Art. 368 of
the Criminal Code of Ukraine.

Paragraph 2 of Part 1 of Article 91 of the CPC
of Ukraine stipulates that in criminal proceedings
the guilt of the accused in committing a criminal
offence, the form of guilt, motive and purpose of
committing a criminal offence shall be proved.

Motive is something that prompts a person to
commit a socially dangerous act, a source of activi-
ty. Noteworthy is the conclusion of O.S. Yunin, who
considers the motive of a criminal offence to be the
result of a complex motivational process formed un-
der the influence of the synthesis of subjective and
objective factors, which proceeds in the mind of the
subject and constitutes an internal incentive to com-
mit a criminal offence [9].

According to K.V. Ilyashova, the vital need
that the perpetrator wants to satisfy may be of a
selfish nature or may not be related to the acquisi-
tion of material values or deprivation of property
obligations at all, but its satisfaction can only be
achieved by encroaching on a property, which does
not yet indicate a selfish motivation for the perpe-
trator’s behaviour [10].

It is necessary to emphasise that the commis-
sion of illicit enrichment has a predominantly selfish
motive. Scholar V.I. Tyutyugin believes that the sub-
jective side of illicit enrichment is characterised by
the presence of a mercenary motive, because, pursu-
ing such a goal, the guilty person is thereby guided by
motives to illegally obtain material goods, acquire or
preserve certain property rights, seeks to avoid ma-
terial costs or achieve other material benefits [10].

Researcher .M. Yasin shares this position and
notes that the main motive on which the decision of
the subject of illicit enrichment is based is mainly
the desire to increase assets and improve their fi-
nancial situation [7].

According to the authors, the defining feature
for assessing the mercenary motive of illicit enrich-
ment is the method, which consists of the illegal,
unlawful, prohibited by law acquisition of material
wealth (acquisitionofassets) fortheirownenrichment.

It is important to note that there is a close in-
ternal connection between the motive and purpose
of a criminal offence.

In criminal law theory, the purpose of a crimi-
nal offence is defined as a person’s understanding of
the result of his or her activity, and what the person is
going to achieve [1]. Thus, this is what the subject of
the criminal offence is trying to achieve by commit-
ting a socially dangerous act under the Criminal Code.

Justified is the argument of R.V. Veresha re-
garding the fact that the whole process of commit-
ting a criminal offence is accompanied by the forma-
tion of perception images. By committing criminal
activity, the subject of a criminal offence seeks to
get closer to the desired goal, that is, to achieve a
certain result in the future [2]. Besides, the actors of
corrupt relations aim to keep the committed socially
dangerous acts secret. In this regard, the perpetra-
tors avoid criminal liability, and illegally obtained
assets are not contributed to the state revenue [11].

Themaingoal of thesubjectofillicitenrichmentis
to acquire assets in respect of which he will be able to di-
rectly or indirectly perform any actions at his discretion.

Emotional state — a state of strong emotional
excitement (physiological affect) — is a constructive
feature exclusively provided for in the article of the
Criminal Code, and also, according to paragraph 7
of Article 66 of the Criminal Code, is a circumstance
that mitigates the punishment. However, it is al-
most impossible to commit a criminal offence under
Art. 368 of the Criminal Code under the influence
of strong emotional distress caused by illegal or im-
moral actions of another person.

In view of the above, it is advisable to amend
Art. 368 of the Criminal Code, in particular: Part 1
of Art. 368 of this Code should be supplemented
with the word “intentional” before the words “ac-
quisition of assets by a person...”.
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Subjective side of the criminal offence of illegal enrichment

= Conclusions

The study of the subjective side of the corpus delicti
of illicit enrichment was conducted in view of legal
features: guilt, motive, purpose and emotional state.
It is established that illegal enrichment can only be
carried out with direct intent. Based on this, the in-
tellectual and volitional aspects of the direct intent
of this criminal offence are investigated.

The author proposes to define the intellec-
tual moment of direct intent of illicit enrichment
as a person’s attitude towards his actions and con-
sequences in case of committing the said criminal
offence, which includes awareness of three blocks
of features: a) signs of the content of the act (the
perpetrator, realising the social danger of his own
actions, acquires assets); b) features of social status
(the subject’s awareness of his legal status, the im-
portance of the position held by the person in state
authorities or local self-government bodies and the
functions he performs); c¢) other signs of a socially
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m AHOTamis. MeTol CTaTTi € KOMIUIEKCHE OCTiIKeHHsA Cy0’€KTUBHOI CTOPOHU CKJIALy KPHUMiHAJIBHOTO
MpaBONOPYIIeHHA He3aKOHHOT0 30araueHH:A MJIAX0M aHaJli3y 3MiCTy OKpeMUX 11 03HaK, a TaK0X pO3p00JIeHHA
HOBUX NIPABOBUX MEXaHi3MiB yJOCKOHaJieHHA cT. 3685 KpumiHasbHOro Kojekcy YkpaiHu. MeTodoJiorito
OOCJIi)KeHHA CTaHOBUTh KOMILJIEKC HAayKOBUX METOZiB, cepel AKUX BaXJIMBe Miclie Mocifae AialeKTUIHUN
MeToJ, IKUI Aa€ 3MOTy BU3HAUUTU TEOPEeTHUYHi, 3aKOHOJaBUi Ta MPUKJIA[HI acleKTu Cy0’€KTUBHOI CTOPOHU
He3aKOHHOTro 30arayeHH:A. Takox y poOOTi BUKOPHCTaHO 3arajlbHOHAYKOBIi Ta crelliajibHi MeTOAM Mi3HaHHsA, a
came: GOpMaJIbHO-JIOTiYHNI, CUCTEMHO-(DYHKIIIOHAIBHNY, TOPiBHAJIBHO-IPABOBUH Ta icTopnuHuii. HaykoBa
HOBU3HA CTATTi IOJIATAE B TOMY, III0 B Hill BUCBITJIEHO aKTyaJIbHi MpobJjieMu Cy6’eKTUBHO1 CTOPOHU HE3aKOHHOTO
30araueHHsA 3 BHKOPUCTAHHAM Cy4YaCHHUX METOJiB Mi3HAaHHA Ta BpaxXyBaHHAM HOBITHiIX AOCATHEHb HAyKU.
3anponoHOBaHO KOHKPETHI IIPONO3ullil 3 yAOCKOHAJIeHHA 3MicTy cT. 3685 KpuMiHaipHOro Kofekcy YKpaiHu.
3a pesyJibTaTaMu 3A4iMICHEHOTO JOCJIiIXKeHHA cHOPMYJIbOBAaHO BUCHOBKHU 11010 Cy0’€KTUBHOI CTOPOHU CKJIagy
He3aKOHHOro 30araueHHsA. 30KpeMa, apryMeHTOBAaHO, L0 He3aKOHHe 306aradueHHsA MoXe OyTHU 34iMICHEHO
Jyile 3 OpAMUM yMMCJIOM. 3alpolOHOBAHO iHTeJeKTyaJbHUII MOMEHT MNPSMOTO yMMCJY HEe3aKOHHOTO
30araueHHs BU3HAYaTU fAK MICUXiUHE CTaBJeHHA 0coOU A0 BJIACHUX HiAHb i HACJ/Ii[KiB, Yy BUMAAKy BUMHEHHS
Hel 3a3Ha4eHOr0 KPUMIiHAJIbHOTO IPAaBOIMOPYIIEHHs, M[0 OXOIUIIOE YCBiAOMJIEHHA TPbOX OJIOKIB O3HAaK:
a) O3HaK 3MiCTy JisTHHS (BUHHUM, YCBiIOMJIIOIOUM CyCIiJIbHY HeGe3MmeyHicTh BJacCHUX Mill, HAaOyBaE aKTUBN);
6) ocobyiBOCTEN cormiaJbHOTO cratycy (ycBimomuieHHs cy6’€KTOM CBOT'O IIPaBOBOT'O CTATyCy, BaXJIMBOCTi
nocajau, Ky ocoba obiliMae B opraHax fiep>kaBHo1 Bjau abo opraHax MiCIieBOro caMoBpAAyBaHHs, i QyHKLIH,
sKi BOHa BUKOHYE); B) iHIIMX O3HAK CYCIiJIbHO HebGe3leyHOro isHHs, [0 3aJiexaTh Bif uacy, crmocooby,
Mmicis, 06CTaHOBKY, SKi MOBUHEH YCBiOMJIIOBaTU BUHHUM. CBOEI YepProw BOJBOBUU MOMEHT PO3TJIAHYTOTO
KpUMiHaJIbHOTO IIpaBOMNOpYIIeHHA MepeAbavyae OaxaHHA BYMHUTH BiJNOBigHe CyCHiJbHO Hebe3neuHe
nisHHA, a caMe GaxaHHs HAOyTU aKTHUBU. MOTHUB — KOPUCJIUBHUHN (CIOCIO AKOTO TMOJIATAE B HE3AaKOHHOMY,
MPOTUIPAaBHOMY, 3a060pOHEHOMY 3aKOHOM 3aBOJIOAIHHI MaTepiampHUMM OJiaramMu (HaAOyTTs aKTHBIB)
1A BJIAacHO1 moTpebu 36aravyeHHs1); MeTa — HAOyTTs aKTUBIB, 100 SKUX ocoba 3Moxe 6e3rocepeHbO YU
orocepeqKOBAHO BUMHATU OyIb-AKi Ha 11 po3cy/ Ail; eMOLiMHME CTaH — CTaH CUJIbHOT'O AyIIEBHOTO XBUJIIOBAaHHA
(disiosoriunuii adpekT), oJHAK Ha KBaJidikaliilo He3akoOHHOTro 30aradeHHs He BIUIMBAaE. 3alPOIIOHOBAHO 4. 1
ct. 3685 mporo Komekcy MOMOBHUTU Iepej cjioBaMU “HabyTTA 0c0000... aKTHUBiB....” CJIOBOM “yMrucHe”
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