. . HAYKOBHH BICHUK
HALIOHAJIBHOI AKAJJEMII BHYTPILIHIX CIIPAB, Ne 2 (99), 2016

V]IK 342.924
Cmpykosa Bima /Imumpisna —
3n00yBau Kadeapu aaMiHICTPaTUBHOTO
mpaBa 1 mnpomecy  HamionanpHOT
akazeMii BHYTPIIIHIX CIpaB

MICHE AIMIHICTPATUBHOI'O 1OI'OBOPY
B ITYBJITYHO-ITPUBATHOMY INTAPTHEPCTBI

Pozensanymo eiomimui pucu incmumymy nyoOniuHO-npagoeozo
napmuepcmea, no3uyii asmopie wWooo CniGgIOHOUIEHHS HOHAMDb
«0epIIcasHo-npagoge  NApPMHEPCMeo»  ma  «nyOniuHo-npasose
napmuepcmeoy. 3anpononosano Kiacu@ikayilo ma BU3HAYEHO
XapaxmepHi  O3HAKU — AOMIHICMPAmMusHUx 002060pie. [losedeno
MOMONCHICMb NOHAMb «002080pU, VKIAOEHI 8 Medcax nyOniyHo-
NpUBAMHO20 NAPMHEPCIMEA» A «AOMIHICIMPAMUBHT 002080PUY.

KuarouoBi ciaoBa: agMiHICTpaTHBHHN JOTOBIp; IyOIidHO-
MPUBAaTHE  MAPTHEPCTBO;  JIEPXKABHO-TIPUBATHE  MAPTHEPCTBO;
YYaCHUKH JIOTOBOPY; aAMiHICTPaTUBHO-IIPABOBUH aKT.

HoanOK CTAHOBJICHHS  IHCTHUTYTY  ITyOJIIYHO-TIPUBATHOTO
MapTHEPCTBA CSra€ 4aciB pUMCHKOro npasa (YKIaJaHHs yrof i3
MPUBAaTHUMU OCO0AMHM Ha TIOCTa4aHHS BOJM HACENICHHIO MICTa).
Bopnouac BmacHe TepMiH «JIep)KaBHO-IPUBAaTHE MapTHEPCTBO»
BHHHK jumie Ha modatky XX cT. y CIIA, ge ¥oro BxuBaimu s
MO3HAYECHHS CIIJIBHOTO JEpKaBHOTO Ta NMPHUBATHOTO (hiHAHCYBaHHS
OCBITHIX TIPOTpam.

3arasiom TepmiHoMm «Public — Private Partnership», sxuit
JNOCHIBHO  MOXKHa  MEpeKJIacTh  SIK  «IIyOJIiYHO-TIpUBaTHE
MapTHEPCTBO», Y OUIBIIOCTI KpaiH iMEHYIOTh pi3HOMaHITHI (opMH
CHIBIIpaIli MiX JIEPKABOO Ta Cy0’ €KTaMH TOCIIOJAPIOBAHHS.

VY  BiTUM3HSHIA Teopil NpaBOBOI HAyKH BIIHOCHHH MiX
Jep’KaBol0 Ta HEIep)KaBHUMH CyO €KTaMH BHM3HA4YalOTh  SK
«JIep>KaBHO-TIPUBATHE MapTHEPCTBOY, «IyOTiYHO-TIPUBATHE
MapTHEPCTBO»,  «IPUBATHO-ACP)KAaBHE  MAapTHEPCTBO»  TOWIO.
Ha pnymkxy b. BunHunbkoro, aepaBHO-IIPUBAaTHE NapTHEPCTBO
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(myOnmiyHO-TIpMBaTHE TMApPTHEPCTBO) — II€ CHCTEMa BIIHOCHH MIX
opranoM myOmiuyHOi Brmaau  (ympaBiiHHSI) Ta  [IPUBATHOIO
OpraHi3amiero, y SKAX MPHUBATHIA OpraHizamii BigBEAEHO OLTBITY
POJb y MIaHyBaHHi, (iHAHCYBaHHI Ta pealtizalil MeBHOI MOCTYTH AJIs
HACeJIeHHS, aHDK MiJl 9ac BUKOPHUCTAHHS TPAIUIIHHUX MPOIEAYD
cmiBmpami (HampuKiIang TeHIAEpy), 1 MEHIIy, HDK Mg dYac
BUKOPHCTAaHHS MeXaHI3My NpuBaTu3allii (K 0a4nMo, HayKOBEIb
y’KUBA€ MOHATTS SIK iACGHTHYHI — aBT.). BogHOYac 3aXHCT Aep:KaBHUX
1 ~ KOMYHaJIbHUX  IHTEpeCiB  TapaHTOBAaHUH  MOJOXCHHSIMH
HOPMATHBHHX aKTiB Ta yKJIaJeHUX 10ToBopiB [1, c. 25].

Ha  nepexonanns [ 3amatpiHoi, AepikaBHO-IpUBATHE
MAapTHEPCTBO CTAaHOBHUTH IHCTUTYI[IOHAJIBHUA Ta OpraHi3aliiiHui
QIIbSTHC JeP>KaBHOI BJIaau W MPUBATHOTO Oi3HECY 3 METOIO peaizaii
CYCIITPHO 3HAYYIIUX TMPOEKTIB Yy INMHPOKOMY CHEKTpi cdep
JOiSUIBHOCTI — BiJl PO3BUTKY CTPAaTEriyHO BAXKJIMBHX Taily3ei
EKOHOMIKM J0 HaJaHHS CYCHiIIbHHX MOCIYyTr y Macmrabax yciei
Kpainu abo okpeMux TepuTopiii [2, ¢. 53]. OqHak, BUZHAYAIOUN PO
IBOTO THCTUTYTY y cdepi HajaHHs MyONiYHHX MOCTYT, HAyKOBEIb
BU3HAYa€ HOro SK IyOJNi4HO-TIPUBAaTHE NApTHEPCTBO. Y LBOMY
koHTekcTi I. 3amaTpina BKazye, OO 3acTOCYyBaHHS ITyOJIIYHO-
MIPUBATHOTO TIAPTHEPCTBA il Yac HAJAaHHA IMyONIYHAX TOCIYT €
aKTYyaJIbHUM JUTs YKPaTHCHKOTO CYCITiIBCTBA 3 OTJISILY Ha Te, 1IO:

CTaH HaJaHHA IyOJNIYHMX TOCAYT B YKpaiHi HEraTMBHO
CIpUAMAEThCS HACETICHHSIM 1 Oi3HECOM, a 0TKe TOTPeOYE MOMITIICHHS;

3aJTydeHHs IPUBATHOTO CEKTOPY A0 HaJaHHS ITyOJIUHUX TOCITYT
HE BUMaraTuMe CyTTEBOTO BJIOCKOHAJICHHS IIPABOBOTO PETYIIOBaHHS y
cepi OHOKETHOT MIATPUMKH Ta 30UIBIICHHS i1 00CSTiB;

nepejaya HU3KU NyONiYHUX TOCIYr HpUBATHOMY Oi3Hecy
CIPHUATHME PO3BAHTAXCHHIO  JIEPKABHUX  CHOYKOOBIIB  BiJ
PYTHHHOI mpami Ta JacTb iM 3MOTY 30CEpEIUTHCS Ha BUPIIICHHI
CTpPaTeriyHuX MHUTaHb PO3BUTKY, YIOCKOHAJIECHHS MPaBOBOIO
perymioBanHs oo [3, ¢. 37].

Ha nymxy ©@.B.VY3yHoBa, 3a3HadeHe HOHATTA CIiJ
po3riIAgaTi  SK y UIMPOKOMY, Tak 1 BY3bKOMY pPO3yMiHHI.
VY mmpokoMy ceHci IepKaBHO-IIPUBATHE MapTHEPCTBO — L€ CUCTEMa
MPaBOBHX HOPM, IO YTBOPIOE CAMOCTIHHMN MiXranay3eBuii
JepKaBHUI 1HCTUTYT YNpPaBIiHHS], SKUH PEryJoe TpoMaiChKi

88



. . HAYKOBHH BICHUK
HALIOHAJIBHOI AKAJJEMII BHYTPILIHIX CIIPAB, Ne 2 (99), 2016

BIIHOCHMHHW, TIOB’SA3aHi 13 B3aeMoii€lo naepxkaBu (B 0coOi
YIIOBHOB@KECHUX HEIO OpraHiB), a TakoX Ccy0’ekTiB (B 0co0i
YIIOBHOB&KEHUX OPraHiB MiCLEBOIO CaMOBPSIIYBaHHS Ta FOPHANYHHX
ocib, 30KpeMa IHIWBITyaNbHUX MAIPUEMIIIB), 3apPEECTPOBAHUX Y
3aKpIIJICHOMY 3aKOHOM TIOpSIKY, 13 (i3MYHUMH oco0amMu  3aiist
JOCSITHEHHSI CYCIUJIPHO BaXKJIMBMX 1 KOPHUCHUX IIJIEd Ta BHPIMICHHS
3aBJaHb IiJ1 Yac peatizanii GyHKIN nepxasu [4, c. 19].

VYci 3a3HaueHi HAYKOBIII 3rOMHI 3 TUM, IO AEPXKaBHO-TIPUBATHE
MapTHEPCTBO € ONHIEI0 3 HAWOLIBII eeKTUBHUX (OpM CHiBIpali Mix
ITyOTIYHWM 1 IPUBATHUM CEKTOPAMH.

Ha mamry amymky, OinmbIn JOWITFHO BHKOPHUCTOBYBATH HE
TEPMiH  «IEp>KaBHO-TIpUBAaTHE MAapTHEPCTBO», a  KaTeropito
«ITyOIYHO-TIPUBATHE MAPTHEPCTBOY», OCKUTBKHA Cy0’€KTaMU BIIaTHIX
MOBHOBa)KEHb, SIKi BCTYMAIOTh Y MPABOBITHOCHHH, € HE JIUIIC OPTaHH
JeprKaBH, a il OpraHy MiCIIEBOTO CAMOBPSITyBaHHSI.

Tak, BignosigHo a0 ctT. 1 3akony Ykpainu «[Ipo aepxkaBHO-
TpuBaTHE MapTHepcTBO» Bix 1 murmasg 2010 p., mepskaBHO-TIpUBATHE
NapTHEPCTBO — Ii¢ CHIBPOOITHUITBO MK YKpainoo, AP Kpnwm,
TCPUTOpPiaJbHUMK POMajaMu B 0COOI BiJANOBIAHMX JEPKABHHUX
OpraHiB Ta OpraHiB MiCLEBOIO CaMOBPSIYBaHHsS (LCPKABHUMU
NapTHepaMM) Ta IOPUAMYHAME OCO0aMH, OKpIM [ePKaBHHX i
KOMYyHaJTbHUX  MANPHEMCTB,  abo (1)131/II{HI/IMPI ocobamu-
miANpUeMIsIMA (TIPUBATHUMH TapTHEpaMH), MO 3IMCHIOETBCS Ha
OCHOBI toroBopy [5].

JisnbHiCTh MyOJIYHOT aaMIHICTpaIii pealli3oBYEThCS  Ha
MpaKkTUIl B KOHKPETHHMX (opMax i 3a JOMOMOIOI0 KOHKPETHHX
METOIIB. dopmamu JISUTBHOCTI OCTaHHBOT B Teopii
aIMIHICTPATHBHOTO MPaBa BBAXKAIOTh 30BHI BUPAKEHY JIit0 Cy0’€KTiB
myOJIi9HOT aaMiHICTpAaIlii, 0 3IHCHIOETECS B MeXaxX X KOMITETEHITi1
HAa BHKOHAHHS BU3HAYCHUX IEPE] HUMU 3aBJaHb, 5IKa 3yMOBIIOE
HACTaHHS INEBHUX HachmijkiB. Opnmiero 3 Takux dopm 1 €
aIMIHICTpaTUBHUI JJOTOBIp.

BinnosigHo hi (o) HaIpaIoBaHb B. b. ABep’siHoBa,
aJIMIHICTPaTUBHUI JOTOBIp O3HAayae yrogy He MpO IMEPEepPO3MOALT
BJIaJIHUX MMOBHOB2)XXEHb MK CTOPOHAMH, a YroJly MiXK HHMH IIOZ0
dbopMu UM CcmoOCOOIB CHUIBHOI peaii3amii [HUX IOBHOBaXXECHb,
KOOpAWHAIIl 3ycWib ISl JOCSATHEHHsI CIUTBHUX pe3yJbTaTiB
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YOPaBIiHCHKOI  MiSUTBHOCTI. ABTOp, BIAMOBIAHO, BHOKPEMITIOE
(YHKLIOHATBHO-YNIPABIiHChKI Ta aAMIiHICTPATHBHI JOTOBOPH MIiX
Jep KaBHUMM i HeZlep KaBHUMHK OpraHizarfisMu [6, c. 294].

Ha nymxky FO. I1. butska, aqmiHicTpaTUBHUN JOTOBIp — yroaa
JBOX YW OiTpIIe Cy0’€KTiB aAMiHICTPATHBHOTO MpaBa, OAMH 13 STKAX
3aBXAU € cy0’ekToM BUKOHaBUOi Biamu. Lle GaraTocTOpoHHIN aKT,
3aBASIKH SKOMY BHHHKAIOTh, 3MIHIOIOTBCS a00 TNPUIHHSIIOTHCS
B3a€MHI MpaBa it 000B’s13ku cTopiH [7, c. 153].

Haii0inpme B 0bOMYy KOHTEKCTI HaM IMIIOHYE TIO3MIIis
B. K. KommakoBa Ta O. B. Ky3pMeHko, s$ki aaMiHICTpaTUBHUI
JOTOBIp TJIyMaydaTb SIK CHCTEMY B3a€EMHHMX 3000B’S3aHb MiX
3a3HAUYEHUMH B aKTi YIpaBIiHHA Ccy0’exkTamu, QOpMyBaHHS 1
BUKOHAHHS SIKHX Ma€ Ha METi BUKOHAHHS BU3HAUCHHX JAEPIKaBOIO
3aBlaHb. B aJMiHICTpaTHBHOMY JOTOBOpi IHTErpOBaHO (QYHKIIiL
nyOuiyHO1 anMmiHicTpanii Ta ctopid. Jlo QyHKIii nepkaBu (opraniB
myOJIiuHOT aaMiHICTpallii) Haje)kaTh: BU3HAYCHHS 3ajadi; BHOIp
BHUKOHABIIIB; MPUHHATTS aJMiHICTPATHBHOTO aKTa, IO 3000B’s3y€
CTOpPIH [0 BCTylly B JIOTOBIPHI BiJHOCHHHW; BCTAHOBJICHHS
BIJIMTOBIaIbHOCTI CTOpIH 3a BIAMOBY Bil ydYacTi B JOTOBIPHUX
BiJIHOCHHAX; OIliHKA JisUTbHOCTI CTOPIH Ta FOPUIUYHE BU3HAHHS TOTO,
10 33729y BHPIIICHO.

Jo ¢dyHkuifi cTopiH HajexaTh: BHOIp 3aco0iB, HEOOXiTHHX
Ui e(DEeKTHBHOTO BUPINICHHS OKPECIEHOl 3a/madi; po3poOiieHHsS
MEXaHi3My CHOUIBHOTO BHKOPWUCTaHHS  3a3HaueHUX  3aco0iB;
BH3HAYEHHS POJIi W MicIlsl KOXKHOI 31 CTOPIH Y LLOMY MEXaHi3Mi,
MIPUHHATTS Ha ceOe 3000B’s3aHb iATH Y BH3HAYEHHX MeEXax 1 3a
y3TOJDKCHOI0 ~ CXEMOIK;  BCTAHOBJICHHS  BiJIIOBIIabHOCTI  3a
HEBUKOHAHHA NPUHHATHX 3000B’s3aHb; IOpUIMYHE O(OpMIICHHS
JIOTOBIpHUX BijgHOCHUH [8, ¢. 208].

AIMIHICTpaTHBHI 10roBOpH B JISKHX 3apyOiKHUX KpaiHax
BU3HAYAIOTh 5K «BOJILOBI YrOJH, IIO TOB’S3YIOTH JBOX CyO’€KTIB
nyGiiyHOro npasa um Cy6’ekrta myOmivHOro mnpasa Ta Cy0’exra
paBa NPUBATHOrO (iHKOIM — JBOX cy6 €KTIB TPUBATHOTO npaBa)
SKI YKJIQJIEHO JUIsl JIOCSITHEHHS IJIeH, 110 CTaHOBJISATH CYCIIIBHUN
(myOmiunmii) intepec» [9, c. 146]. BomHouac cdepu yxiiageHHS
a/IMiHICTPaTUBHUX JOTOBOPiB MOXYTh OyTH HaWpPi3HOMAHITHILIUMHU.
IX yknamaioTe 3 NUTaHB: YOPAaBIiHHA TPOMAJICBKUMH CIIy:KOamu
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(Hampuwkiam OOroBip KOHIIECii, BIAMOBIAHO A0 SKOTO CyO’€KT
nyOsiyHOT ajMiHiCTpamii mnepeaae MpuBaTHIM 0co0i ynpaBmiHHS
MeBHOI0 cheporo Mociyr); NpuaAdaHHS 4YM OpEeHAW MaliHa,
ogopMIIeHHS BITHOCHH 13 HAaltMy TIEpCOHAITY TOIIIO.

IcHyrOTP 1Ba MmiAXOOW 1O BU3HAUCHHA aAMIiHICTPATHBHUX
JOTOBOPIB: YrOAW BHU3HAIOTh AaJMIHICTPATUBHUMH 3TiIHO 13
3aKOHOJABUYMM BH3HAUYEHHIM a00 3 ypaxyBaHHSIM CyJOBOI MPaKTHKH.
Tak, Hanpukiazn, y Himedduni my6ni4HO-NPABOBUME BU3HAIOTH
YroAu, YKIaJeHI MK OpraHoM IyOIi4HOTO YHpaBliHHA Ta
rpOMaJITHUHOM. BimoBiTHO 10 3aKOHY MPO aAMiIHICTPATHBHY
npoteaypy Ecrtonii, myOmiuyHO-TIpaBOBUil JAOTOBiIp — i€ yroja, mMIio
peryiioe aJMiHICTPaTUBHO-TIPAaBOBI BiAHOCHHHU. 3rigHo 3i cT. 96
3a3HaUEHOr0 3aKOHY, NPUHANMHI OIHIEI0 CTOPOHOIO MyOIiYHO-
MPaBOBOT'O JOTOBOPY € JepkKaBa, OpraH MiCIIEBOrO CaMOBPSTyBaHHS,
iHIIIa TyOJIiYHO-TIpaBOBa IOpUANYHA 0c00a abo TpHUBaTHA IOPUANIHA
ocoba uu QizuuHa ocoba, 110 BUKOHYE Ha MiJCTaBi 3aKOHY (QYHKIIT
myosigHoi amMinicTpartii [10, c. 384].

AnMiHICTpaTHBHE  3aKOHOJABCTBO  3apyODKHUX  KpaiH
nependavae JBa BUIW aJMIiHICTPATUBHUX YTrOJ — KOOPIMHAIINHI Ta
cy6op/:[HHaui171Hi Tax, KoOpAMHAIIHIMH BBAXKaIOTh TOTOBOPH MIXK
(HampuKJIax ~ JOTOBOPHM  MDK  JIBOMAa OpraHaMH  MICIIEBOTO
CaMOBpSAYBaHHS MIOAO MacmTaOHOrOo OYAiBHUITBA TEBHOTO
00’exTa), a CyOOpAMHALIHHUME — JIOTOBOPH MK Cy0’ €KTaMu, IO
nepedyBaroTh MiX co00r0 y mianopsiakyBanHi. Lle MoxyTh Oyt sk
JIOTOBOPH MK JIBOMa OpraHaMu MyOJiyHOI aaMiHicTpamii pi3HOTO
opraHi3auiI‘/'IHoro piBHA, Tak 1 MK cy0’ekToM myOmigHOI
aaMlchpaun Ta rPOMa/ITHHHOM [9, c. 153].

Y niteparypi FOPUAMYHOrO CHPSIMYBAHHS aJMiHICTPAaTHBHUI
JIOTOBIp JIOCHTH 4YacTO BiJHOCATb [0 aKTiB 3aCTOCYBaHHS HOPM
a/IMIHICTPAaTUBHOTO 1paBa. BojHouac BiH Mae 0COOIMBY IOPHIAMYHY
npUpoay, IO  BUpi3HAE  #oro  cepex  iHmUX  ¢GopMm
npaBo3actocyBanHs. CiymHowo € nosunis [ . [Tactyxa cTtocoBHO
TOro, 1O aIMiHICTPaTUBHHUN AOTOBIp MOXe mnepe0yBaTH B TaKOMY
CHIBBIHOIICHHI CTOCOBHO aJMIHICTPATHBHOI'O aKTa:

1) agMiHicTpaTHBHHI ~ JOTOBIp MOXe OyTH  YKIJIQJIEHO
Oe3rmocepelHbO0 Ha OCHOBI HOPM 3aKOHIB, MPUHHATHX BepxoBHOMO
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Pamoro VYkpainu. Tak, 4. 5 cr. 38 3akony Ykpaiam «IIpo micuesi
JIeprKaBHI aJIMiHiCTpalii» nepeadadeHo, Mo s peaisalii CriTbHUX
IporpaM MICIIEBI JIep)KaBHI aiMiHICTparlii Ta OpPraHW MiCIIEBOTO
CaMOBPALYBaHHS MOXKYTh YKJIaJlaTH AOTOBOPH;

2) CTOCOBHO aIMiHICTPaTUBHOTO JIOTOBOPY MOXKYTbh CIIyI'yBaTH
MiA3aKOHHI aKTH HOPMAaTHBHOIO XapakTepy IHMIMX cyO’€KTiB
myOi9HOT amgMiHICTpaItil;

3) aaMiHICTpaTHBHUI JOTOBIp MOXKE OYTH YKJIaJJCHO Ha OCHOBI
Ta Ha BHUKOHAHHS IHIUBIAYaJbHOTO aJMIHICTPAaTHBHOTO aKTa.
Hampuknan, pimedds mpo HamaHHA — (IHAHCOBHX  KOINTIB
OiJNPUEMCTBY ~ HAa  KOMIGHCAliliHI ~ BUIUIATH  IIPalliBHUKaM
MPUIMAaIOTh OpraHd CiyxO0u 3aitHsaTocTi. Horo odopmiomTh
HaKa30M, Ha TiJCTaBi SKOrO OpraH CIyXOW 3aiHITOCTI yKJIaaae 3
aJMIHICTpAIli€}0  BIMMOBIAHOTO  TiAMPHEMCTBA  JIOTOBIp  IPO
BH/ILJICHHS KOIITIB;

4) anMiHICTPaTUBHUI [OTOBIpP MOXKE CIYTyBaTH IMiJICTABOIO
JUISL TIOJANBIIOTO NPUAHATTS aAMIHICTPATHBHHX aKTiB, IPAYOMY 5K
IHIMBIyaIbHOIO, TAK | HOPMATHBHOTO XapPaKTepy;

5) anst peamizauii JeSKUX YMPaBIiHCBKHX DIilIEHb HA PO3CY.
Jiep>KaBHO-BIIAHOTO cy0’exTa MOXKe OyTH o0paHo
aJAMiHICTpaTHBHHN JOTOBip abo amMmiHiCTpaTUBHHHA akT. BuOip
MEBHOTO TIPAaBOBOTO YIPaBIIHCBKOTO 3aco0y 3IMCHIOETBCS Ha
pPO3CYA BIANOBIAHOTO JEp)KaBHOTO OpraHy # 3aJIeKdTh BiX
YHCIIEHHNX 00’ €KTHBHHUX 1 Cy0’€KTUBHUX YHHHUKIB [§, c. 209].

tOpuaudHa nprposa aaMiHICTPATHBHOIO JIOrOBOPY IOILIrac B
TOMY, IIO BiH € IPABOBMM aKTOM 3aCTOCYBAaHHs HOPM IaBa, YHACIIJIOK
YOO Peai3oBy€ThCs KOMIICTCHLIsI Iy01i4HOT atMiHICTpaLLi.

Cneunika Linedl ajMiHiCTPaTUBHO-TIPABOBOTO PEryJIFOBAHHS
noJsirae B HEOOXIAHOCTI, 3 OHOro GOKy, peanisysarTy IyOuiuHMit
iHTepeC, a 3 HILOro — 3a6e3MEeUNTH 3aXUCT | pealli3aliio IPUBATHUX
iHTepeciB.  AIMIHICTPaTUBHO-ZIOTOBIPHE  PErYJIOBaHHS  MOXKE
CIIyTyBaTH  HAWOUIBII ~ MPUHHATHUM  CHOCOOOM  TOOJIAHHS
CyIIepeuHOCTeH MiX IMyOJIYHUMU Ta MPUBATHUMHU 1HTEPECAMH, TOMY
aJIMIHICTpAaTUBHUI JIOTOBIp Jae 3MoOry 3a0e3medyntd OanaHc
iHTEepeciB ycepeAnHi isUIbHOCTI MyOniyHOI aaMiHiCTpamii, a Takox
YPEryJItoBaTH MiX/IEpXKaBHi, JIep>KaBHI Ta MiCIIEBl iHTEPECH.
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ANMIHICTpAaTUBHUI JIOTOBIp 3a3BHYall IPYHTYEThCS Ha
aJMIHICTPaTUBHO-TIPABOBUX HOpMax Ta CIyTye€ pEryIsTOpOM
MyOJIIYHO-TIPABOBUX BIJHOCHH. YTIM 0arato ajMiHiCTPaTHBHUX
JIOTOBOPIB MaroTh KOMIUIEKCHHHM XapakTep 1 MOXYTh MiAJsATaTH
pEryJIIOBaHHIO HOpPMaMH HE JIMIIE aJAMIHICTPaTHBHOIO, a ¥ 1HIIMX
ramy3eid mpaBa. OTke, MOCTa€ MUTAaHHS: YM € TICBHI BiZHOCHHH
myOigHO-TIpaBoBUMU 200  mpuBaTHOmpaBoBuMH? [l #ioro
BHPIIIEHHS HEOOXiTHO BPaXxOBYBaTH TaKi KPHUTEPIi:

1) cyO’exTHiCTh mpaBoBiMHOCHH. OOOB’S3KOBUM yJIACHHKOM
ITyOJIIYHO-TIPAaBOBHUX BITHOCHH € 0co0a, sika Oepe B HHUX Y4YacTh IS
3MIACHEHHSI caMm€ BIIAJHUX IOBHOBaXEHb, Y IPHBAaTHONPABOBUX —
YY9aCHUKM (HaBiTh SKIIO 1€ Cy0’€KTH BIIAJHUX ITOBHOBaXEHBb
peai3yroTh BUHSATKOBO CBOIO IIMBLITBHY MIPABO3JATHICTH);

2) TpaBOBE CTAHOBHUINE YYAaCHHKIB BigHOCHH. IlyOmidHO-
MpaBOBUM BiJJHOCHMHAM TpPHUTAMaHHE MiJNOPSIIKYBaHHS OJHUX
CyO’€KTIB IHIIMM, 10 HAJIJICHI BIaJHUMH MOBHOBaXCHHSMH, 3T1THO
3 SIKUMH MalOTh NPaBO BHU3HAYATH JUIS MiJIOPSIIKOBAHUX CyO’€KTIB
MOPSZIOK 1 MiZICTaBH pearizamii iX mpas;

3) mpaBOBHMH  METOJ  PETY/IIOBaHHS  IPABOBIJHOCHH.
VY4acHUKM TyOJiYHO-TIPABOBHX BiJHOCHH MOXYTh MiSITH JIUIIE Y
BUMAJIKaX Ta CHoci0, mependadeHi 3aKOHOM, a TPUBATHOIIPABOBUX —
3a BIIACHOI IHINIaTWBM Ta y BHOpaHWH HUMH CIIOCIO, MO0 HE
CYNIEPEUHTh 3aKOHY;

4) BusHaueHHs iHTepeciB. OCHOBOK IMyOiYHO-PABOBHX
BIIHOCHH € MyOJivHi iHTepecn o Bi}:l06pa>KaIOTL norpedu
«uinoro» (zIep’kaBH, CYCHUIBCTBB. TepHToplanLHm rpoMaay TOLIO)
[11,c. 112]. HpI/IBaTHl 1HTEpECH — 1Ie lHTepeCI/I KOHKpCTHOl ocobu.

Mo>Ha BUIITUTH TaKi XapaKTE€pHi 03HAKH aJMiHICTPaTUBHOTO
JIOTOBOPY:

1. OG0B’ 513K0BMM CYO’ €KTOM aJMIiHICTPATHBHUX JOTOBIPHUX
BIJIHOCHMH € NPEJACTaBHHMK IyOIiYHOT ajaMiHICTpaIii SK CHCTEMH
OpTaHi3allifHO-CTPYKTYpHUX  yTBOPEHb, SKHHA HA  3aKOHHUX
miacTaBax HaOyB BJaJHUX IIOBHOB&XKEHb I 1X peamizamii B
MyOJIIYHHX iHTEpecax.
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2. Y4acHUKHM aJIMiHICTPaTUBHOTO JOTOBOPY IepeOyBarOTh HE B
OJTHAKOBOMY CTaHOBHII (BIagHWI Cy0’eKT 30epirac mOBHOBa)KEHHS
aJAMIHICTPAaTHBHOTO  XapakTepy Ta BOJHOYac Hece IeBHi
3000B’s3aHHS TI€pe] I1HIIOK CTOPOHOM0). Ha BiaMiHy Bim HBOTO,
[MBITFHO-TIPABOBUIl JOTOBIP € aKTOM, 3aCHOBaHHUM Ha yTOJi CTOpiH.
Bognowac mpaBa # 00OB’SI3KM YYaCHUKIB JOTOBOPY PETYIbOBAaHO
HOpMaMu LuBiIbHOTO npasa. JKogHa cTopoHa IUBUIBHO-TIPABOBOTO
JOTOBOPY HE Ma€ BJIaJHUX TOBHOBa)XEHb L1010 1HIIIOI.

3.1ly6niuna aaMiHicTpamis B aAMIHICTPATHBHOMY JOTOBOPI
nocrae cy0’€eKTOM MyOJi4HOrOo mpaBa, a ii CTaTyCc BHU3HAYCHUIA
KomreTeHniero. Komu opran crae y4acHHMKOM IUBUIBHO-TIPABOBOI
yroaw, HWOro TpPaBOBHH CTAaTyC BH3HAYAETHCS  LUBLIBHOIO
MPaBO3/IaTHICTIO.

4.Meroro aaMIHICTpaTHBHHX JOTOBOpIB €  pearizalis
nyOsiyHUX (CycHibHUX) iHTepeciB (IoroBopu y cdepi ympaBiiHHS
JEPXKaBHOIO BJACHICTIO, JOTOBOPH, IO 3a0€3MedyroTh AepiKaBHi
moTpebu, Tomo). MeToro K OUTBIIOCTI  MPUBATHONPABOBUX
JIOTOBOPIB CIYTYy€ iHANBIyansHUH (IpUBATHUN) iHTEpEC.

5. AIMiHICTpPaTHBHI JOTOBOPHU 3a3BHYail MalOTh KOMILTEKCHUHT
XapakTep 1 MNiAIATaloTh OJHOYACHOMY PEryJIIOBaHHIO HOPMaMH
JEKITBKOX Tay3ei mpaBa.

6. AIMiHICTpaTUBHUHN JOTOBIp MOXe OYyTH YKIaJIeHO BCyleped
BOJTI OJTHI€T 31 CTOPIH.

7.11lincTaBor0 YKJIAJCHHS aJMIHICTPATMBHOI'O JIOTOBOPY €
THIIWH aMiHICTPATHBHO-TIPABOBHI aKT.

8.ChipHi mnuTaHHs], 0 BUHHKAIOTh BIJIHOCHO YKJIaJaHHS,
BUKOHAHHS, TMPHUITMHEHHS, CKACyBaHHS YW BH3HAHHS HEYMHHUMH
aIMIHICTPAaTUBHUX JIOTOBOPIB, BUPIIIYIOTHCA B aIMIHICTPaTUBHOMY
ab0 CyZI0BOMY TOPSIKY.

9. MoxHa KOHCTaTyBaTH Hi,Z[BI/IH_IeHi BUMOTH 110 QopMH Ta
3MICTY aI[MlHICTpaTI/IBHI/IX JOrOBODIB, sIKi YKI/Ial0Th BHHATKOBO B
MUCHMOBI I (1)0p1vn Iloz0 HMBLIBHUX YLOZ, TO iX MOXKYTh yKiIaJaTH
K y MIMCHMOBIH, Tak 1 B ycHii (opmi, a00 HaBiTh y (hopMi Tak 3BaHO]
MOBYa3HO1 3rOJIH.
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10. BiI[l'IOBiI[aJ'IBHiCTL CTOpIiH 32 HEBUKOHAHHS a00 HEHAJIC)KHE
BUKOHAHHS YMOB aI[MlHICTpaTI/IBHOFO JOTOBOPY MOXeE OyTH SK
MailHOBOIO, TaK 1 HEMalHOBOIO, HAOyBarOUM aaMiHICTPaTUBHOTO,
JTHCIMILTIHAPHOTO UM IUBLUIFHO-IIPAaBOBOTO XapaKTepy.

Huni B VYkpaiHi NOHATTS aAMiHICTPATHBHOTO JOTOBODPY
3aKOHO/MABUO 3akpimieHo. BiamoimHo mo m. 14 cr. 3 Kogmekcy
aJMIHICTPaTUBHOTO CYJOYMHCTBA YKpaiHW, aJAMiHICTpaTUBHUMA
JIOTOBip — 1eé JBO- abo 0araToCTOpPOHHS yrojma, 3MICT SIKOi
CTaHOBIISITH MPaBa Ta 00OB’SI3KM CTOPiH, 10 BUILUIMBAIOTH 13 BIAJHUX
YIpaBTHCHKAX (PYHKIIH Cy0’€KTa BIATHHUX MOBHOBAKCHbB, SKWUU €
OJtHI€TO 31 cTOpiH yroam [12].

3Bakaroud Ha 3HAYHY PI3HOMAHITHICTH aIMiHICTPaTUBHHX
JIOTOBOPIB, iX MOXHA KJIACHU(IKyBaTH 32 IEBHUMH KPUTEPISIMH:

1. 3anekHO Bij MpeaMeTa OUUIbHO BUOKPEMUTH:

JOTOBOPH  TIPO  KOMIIETEHIII0  (po3MexyBaHHS  abo
JieNieryBaHHs TOBHOB)KEHb 1 IPEMETIB BilaHHS);

JIOTOBOPH Y cepi YIPaBITIHHS ISP KAaBHOIO BIACHICTIO;

JIOTOBOPH, IO 3a0e3MeuyloTh JepKaBHI moTpedu (mepikaBHE
3aMOBJICHHS, I€PKaBHI KOHTPAKTH);

KOHTPAKTH 3 ICP>KaBHUMH CITYKOOBIISIMHU;

(iHaHCOBI Ta MMOJATKOBI YTOIH;

JIOTOBOPH IIPO B3aEMO/III0, CITIBIPAIIIO;

KOHIIECIT Ta IHBECTHIIIiHI yTOMIH;

JIOTOBOPU TIPO HaJaHHS JESAKHX IOCIYI MPUBaTHUM Oco0Oam
(HampHKIIaJT 0XOPOHA TPOMAJICEKOT0 OPSAKY Ta MaifHa).

2. 3 ornany Ha Cy0 €KT, JIOTOBOPH MOXKYTh OyTH yKJIa/IeHi:

MiX cy0’ekTamu ny6qu01 a,E[MlHICTpal_Ill

MDK ~ MyOJIIYHOIO — aJMIHICTpali€l0 Ta  HEJepKaBHUMH
OpraHizamisiMu;

MIXK MyOJIIYHOO aJMIHICTPAIIIE€I0 Ta TPOMAJITHAMH.,

3.3anexHO BiJ XapakTepy BIIHOCHH CYO’€KTiB BapTo
PO3PI3HSATH:

JOTOBOPH  CYO’€KTIB, sKI HE HaAUICHI KOHTPOJIbHHMH,
HATJSIIOBUMM ~ TIOBHOB2XXCHHSIMH YW IHIIMMH  CHEIiaTbHUMH
IMOBHOBAYXEHHSAMH OJIMH BiJHOCHO 1HIIIOTO;

95



SCIENTIFIC JOURNAL
OF NATIONAL ACADEMY OF INTERNAL AFFAIRS, Ne 2 (99), 2016

JIOTOBOPH, Y SKMX OJIUH 13 CYO’€KTiB HAJUICHUA OyIb-IKHMU
CrieliaTbHUMHU TTOBHOBKEHHSMH IIIOJI0 1HIIIO CTOPOHH (CTOPIH).

OTxe, pO3TISTHYBIIN TEOPiO aIMIHICTPATUBHOTO JIOTOBOPY Ta
0COONMMBOCTI TyONIYHO-TIPABOBUX IMPABOBITHOCHH, MH MOXEMO
CTBEp/UKYBaTH, IO JIOTOBOPH, YKIaJeHI B Mexax MyOmidHo-
NPUBATHOTO MTAPTHEPCTBA, € caMe aJMiHICTPATUBHUMH JOTOBOPAMHU.
Takwii BUCHOBOK TIATBEP/KY€E HI3KA apTyMEHTIB.

1. Bignocunu, 110 BHUHUKAIOTh, 3MIHIOKOTBCS Ta
MPUMTUHSIOTHCS B MEXKax MyOJIi4HO-TIPUBATHOTO MAPTHEPCTBA, € CaMe
MyOJIiYHO-TIPABOBUMHU BiJIHOCMHAMU. 3TiJHO 13 3aKOHOJABCTBOM, Y
MeXax IMyONiYHO-TIPUBATHOTO TAPTHEPCTBA MOXYTH YKIIAJaTHCS
JIOTOBOPH TIPO KOHIIECiIO, CIUIBHY JiSUIBHICTH Ta iHII JAOroBOpU. Y
UUBUIEHOMY TIpaBi e BHJ JOTOBOPY MOJSATaE B TOMY, IO OJWH
Cy0’€KT MiAMPUEMHUIBKOI TiSUTBHOCTI 32 BUHATOPOAY HaJa€ iHIIOMY
Cy0’€KTOBI MiAMPUEMHUIBKOI AiSTIBHOCTI MPaBO BHKOPHCTOBYBATU
cBoi 3acobu iHAuMBimyamizamii (pipMOBe TO3HAYEHHS, TOPTOBEIHHY
MapKy TOIIO) 1 HaJa€ TIOCTIHE KOHCYNbTAIlifHE CIPUSHHSI B
oprasizamii manpueMHUIBKOI mistbHOCTI [13, c. 797]. emo
CKJIQIHIIINM € MUTaHHS [IONO TaKHX JIOTOBOPIB y T'OCIIONAPCHKHUX
mpaBoBimHOCcHHAX. 3a cT. 406 'ocmogapchkoro Komekcy YKpaiHu
KOHIIECIS — Il Ha/JIaHHS 3 METOIO 3a/I0BOJICHHS CYCIUIBHHX MOTPEO
YIIOBHOB2)KEHUM OPT'aHOM JEPKaBHOI BJIQJIM Y OPraHOM MiCLIEBOTO
CaMOBpSITyBaHHS Ha MIJICTaBi KOHIECIMHOTO JOTOBOPY IIpaBa Ha
cTBOpeHHs (OYJiBHHILITBO) Ta/ab0 ympaBiiHHS (€KCIUTyaTallio)
00’€KTOM KOHIIECII 3a yMOBU B3ITTI Ha ce0e BIAMOBITHUX
3000B’s3aHb [14]. Ase, Ha Hamly AYMKY, JIOTOBOPH KOHIIECIi, IO
YKJIQAAIOTECS B MeXax MyOJIIYHO-IPUBATHOTO  ITapTHEPCTBA,
PETYNIOITh caMe MMyOJiYHO-TIPaBOBI BIJHOCHHHU, OCKUIBKH, TIO-
nepiie, B MeXaxX IbOro JIOTOBOPY TNPHUBATHI MapTHEPH IIIOTH SIK
MPEICTAaBHUKY JICPyKaBH, 3IHCHIOYH Bij 1i iIMEHI MeBHI (YHKIII, a,
no-zpyre, BiAnmoBigHo 10 cT. 4 ['ocrogapchKoro Kopekcy YKpaiHu,
HE € TpeAMETOM pEryIIOBaHHS «aIMIHICTpaTHBHI Ta iHMI
MIPaBOBIIHOCHHY YIPABIiHHA 32 Y4acTi Cy0’€KTiB rOCIIOIapIOBaHHS,
y SIKHX OpraH Jep>KaBHOI Biaau abo MiCIIEBOr0 CaMOBPSAYBaHHS HE
€ Cy0’eKTOM, HAJJICHUM TOCHOJAPCHKOI0 KOMIIETCHINE0, 1
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OesmocepeHLO  HE  3AIHCHIOE  OpraHi3alifHO-TOCIONAPCHKUX
MOBHOBaXKEHbh MIOAO cy0’ekTa TocmojaproBanHs» [14]. BomHouwac
3aKOHOJaBelb, 3aKpIIUIIOIOYM  TapaHTii  Jep>KaBHO-PUBATHOTO
MapTHEPCTBA, BCTAHOBIIOE, IO [EpXaBHI OpraHd U OpraHu
MICIICBOTO CaMOBPSOYBaHHS, iX MOCaJoBi 0coOM HE MArOTh MpaBa
BTPYyYaTHCh Yy [isUIbHICTh NPUBATHUX MApTHEPiB, MOB’s3aHy 3i
3IIACHEHHSM Jep>KaBHO-TIPUBATHOT'O MIapTHEPCTBA.

2. Bignosigao mo ct. 1 3akony Ykpainum «[Ipo nepxaBHO-
MpUBaTHE  MapTHEPCTBO»,  OOOB’S3KOBHM  CyO €KTOM  ITHX
MIPaBOBITHOCHH € nepkaBa Ykpaina, AP Kpum, TteputopianpHi
rpoMaad B 0co0i BIJMOBIMHUX [EpPKaBHUX OpraHiB Ta OpraHiB
MICIIEBOTO CAMOBPSILyBaHHSI.

3. YdacHUKHM aJMiHICTPaTHBHOTO IOTOBOPY Nepe0yBaloTh HE
B OJHAKOBOMY CTaHOBHINI. Tak, y m. 2 CT. 5 03HA4eHOro 3aKOHY
WIeTbcs Mpo TE, 10 BUJ JOTOBOPY, SKUH YKIAJAalOTh y MeEXax
JiepKaBHO-TIPUBATHOTO MAPTHEPCTBA, BU3HAUAE OpraH, 10 MpUiMae
pilleHHs] TpoO 3IiHCHEHHS JIepXKABHO-MPHBATHOTO MapTHEPCTBA.
Ho Ttoro x, 3rigHO 3i cT. 13, pilieHHs Npo 3ifCHEHHS epKaBHO-
MPUBATHOTO TapTHEPCTBa MIOAO 00’€KTiB JIepKaBHOI BIACHOCTI,
MpOBENEHHsI KOHKYPCY 3 BU3HAUEHHS NPUBATHOTO MapTHEPCTBA i
3aTBEp/DKEHHsI HWOro pe3ynbraTiB mnpuiiMae KaGiner MinicTpis
VYkpaiHu 4r ymoBHOBaXEHUI HUM OpraH (II0A0 00’ €KTiB KOMYHAIBHOI
BJIACHOCTI — MicIieBi paju) [5].

4. TlincraBoto BUHUKHEHHS My OJII9HO-TTAPTHEPCHKUX
JOTOBIPHUX BIJIHOCHH € aJMiHICTpaTUBHO-TIpaBOBUH akT. Tak,
Hanpukiag, y rpyati 1999 p. Oyno minnmucano mepiry B YKpaini
KOHIIECIHHY yrogay MiX YKpaBTOAOpPOM Ta KOHCOPLIiyMOM
«KoHreciiini  TpaHCIOpTHI  MaricTpami» mpo OymiBHHITBO U
eKCIUTyaTallifo aBToMoOIbHOT joporu «JIbBiB — KpakoBempby», 110
Majia CTaTH CKJIaqoBoro aBromarictpam A-4 («bepiain — BpoiaB —
JIBiB — KuiB») Tperboro KpuTChbKOro KOpHIOPY, NPaBOBOIO
ocHOBOIO AKk0i OyB Yka3 IIpesumenta Ykpainu «lIpo koHmeciro Ha
OyIIBHHUIITBO Ta EKCILTyaTalliF0 HOBOI aBTOMOOUILHOI TOpOTH «JIbBIB —
Kpakoseup» Bigx 4 yumas 1998 p. Ne 739/98. Jloromip Mix
VYxpaeromopom ta BAT «BupoObHn4o-HaykoBa KommaHisi «Po3rouus
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CT» nHa OyAiBHHOTBO Ta EKCIUTyaTallif0 aBTOMOOUIBHOIO ILISIXY
«JIpBiB — bpomm» Oynmo ykjameHO Ha MJICTaBl PO3MOPSIKEHHS
Kab6inery MinictpiB Ykpaian «lIpo mHamanus BAT «BupoGHudo-
HaykoBa kommadis «Posrouus CT» konmecii Ha OyIiBHHIITBO Ta
eKcInTyaTariro aBromarictpam «JIpBiB — bponn» Big 16 muctomana
2002 p. Ne 658-p.

5. JloroBopu mpo myOmivHO-TIpUBaTHE MApTHEPCTBO 3aBXKIN
YKJIaIal0ThCS B MTUCHMOBIH (hOpMi.

Bigrak, agminictpaTuBHmMii  goroBip 'y  my0JiuHo-
NPUBATHOMY NMAPTHEPCTBI — 1e 1BO- ab0 0araTOCTOPOHHS yrozaa
MK Cy0’eKTamMH MyOJIiYHOI ajMiHicTpalii B 0co0l BiIMOBIIHUX
Jep)KaBHUX OpraHiB Ta OpraHiB MICIIEBOTO CAaMOBPSAYBaHHS
(myOniyHUMH TIApTHEpaMM) Ta MPUBATHUMH IOPUIUYHUMH 0COOaMHU
abo ¢biznaHIMH 0c0o0aMU-TT ATPHEMIISIMA (npuBaTHUMH
napTHepamu), SIKy YKJIaJaloTh i3 METOI0 BHUKOHAaHHS BU3HAYCHHX
JepKaBOI0 3aBAaHb JUIA JOCSTHEHHsS LIeH, IO CTaHOBIATH
cycrinpHu# (myOmiuHuil) iHTepec.
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The Place of the Administrative Agreement
in Public-Private Partnership

Preconditions for establishment of public-private partnership
institute are studied along with its distinctive features. General and
specific understanding of the term«state-legal partnership» and
authors’ interpretation of the terms «state-legal partnership» and
«public-legal partnership» terms’ correlation are represented.

The role of state-private partnership in the public service area
is defined, significance of public-private partnership to be applied in
Ukrainian public service system is analyzed, and scientific
interpretations of «administrative agreement» are presented.

Examples of foreign application fields for administrative
agreements are provided, distinctive criteria for public-legal and
private-legal relations are analyzed, classification and essential
features of administrative agreements are presented.

Types of administrative agreements set in the foreign
legislation (with relevant references) are provided along with
scientific interpretations of «aadministrative agreement» and
«aadministrative act».

Conclusions are made concerning equivalence of «public-
private partnership agreements» and «administrative agreementsy,
comments are provided for the necessity to replace the term «state-
private partnership» with «public-private partnership», the
interpretation of «aadministrative agreement».

Keywords:  administrative  agreement;  public-private
partnership; state-private partnership; parties of agreement;
administrative legal act.
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Cmpyxkoea B. /I. — couckamenv kaghedpvl a0 MUHUCPAMUBHOZO
npasa u npoyecca Hayuonanvrotl akademuu 6HympeHHux oei

MecTo aTMIHHCTPATHBHBIX 10TOBOPOB
B MyOJMYHO-4ACTHOM NapTHEPCTBE

PaccMOTpeHbl OTJIMYHTENBFHBIE YePThl HHCTHTYTA MyOIUYHO-
MPaBOBOTO  MAPTHEPCTBA, TIO3UIIMA  aBTOPOB  OTHOCHUTEIHHO
COOTHOIIICHHS TIOHSTUH «TOCYIapCTBEHHO-TIPABOBOE MAPTHEPCTBOY
u «ITyOJIMIHO-TTPABOBOE MapTHEPCTBOY. [pennoxena
knaccuukanys W ONpENCTCHbl  XapaKTepHble  NPU3HAKU
aJIMUHUCTPATUBHBIX  JOrOBOPOB. JloKa3aHa  TOXIECTBEHHOCTH
MOHATHH «JOTOBOpa, 3aKJIIOYaloIIMecs B paMKax MyONudHO-
YaCTHOTO MaPTHEPCTBA» U «aJIMUHUCTPATUBHBIC JOTOBOPAY.

KiaroueBble ciioBa: aJIMUHUCTPATUBHBINA JIOTOBOP; MyOIHUYHO-
YacTHOE MAapTHEPCTBO; T'OCYJApCTBEHHO-YaCTHOE MapTHEPCTBO;
YYaCTHHKH JIOTOBOPA; aIMUHUCTPATUBHO-TIPABOBOMU aKT.
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