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V]IK 343.228
Cmonap Taicin Bonooumupiena —
3mo0yBad  HaykoBoi  jaboparopii
3 mpo0JIeM JIOCYAOBOTO PO3CIiTyBaHHS
HamionanpHOi akamemii BHYTPIIIHIX
crIpaB

KPUMIHAJII3BAIIA YMUCHOI'O BBUBCTBA
TA YMUCHOI'O 3AITIOAISAHHA

TAXKKOI'O TUIECHOI'O YHIKO/KEHHSA

B PA3I IIEPEBUIIIEHHS MEZK

HEOBXIZIHOI OBOPOHHA

Bucsimneno npunyunu Kpuminamizayii cycniibHo HebOe3neuHux
OisiHb, 30Kpema nio yac Kpuminanizayii YMUCHo20 60U6CMea ma yMUCHo20
3anOO0IHHA MANCKO20 MINECHO20 YUIKOOXHCEHHS 8 Pa3i NePeBUUEHHS MeHC
HeobXiOHOI 000poHU. 30ilICHEHO aHAI3 3MICIY NOHAMMS KPUMIHANI3aYii
CYCRinbHO  Hebesnewnux OisiHb. Busnaweno ymosu, HeoOXiOHicmb |
OOYINbHICIb KPUMIHATIZAYTT 3a3HAUEeH020 8UOY OisHb.

KawuoBi caoBa: KpuMmiHamizamis; TNPUHIUIN, YMOBH,
MEPEBUILIEHHS] MeX HEOOXiHOT 000POHU; YMUCHE BOMBCTBO; YMHUCHE
3aNOMISTHHS TSDKKUX TUIECHUX YIIKOJKEHb.

ITHUM 13 3ac00iB OOpOTHEOM 3 aHTI/ICOLIiaJ'IBHI/IMI/I sgBumEamMua abdo

NPOLECAMH, IO CTAHOBJISTH 3HAYHY CYCHiIbHY HEOE3IeKy, € ix
KpHMiHa/i3allis, TO6TO BH3HAYCHHS Y BIIIOBIIHOMY HOPMATHBHO-
MPaBOBOMY aKTi SIK 3JIOYMHHHX. TepMiH «KpUMiHai3allish» B TOKTPUHI
KPUMIHAIBHOTO TpaBa BXXHMBAIOTh y BYy3bKOMY Ta IIMPOKOMY 3HAYEHI.
VY By3bKOMY 3Ha4E€HHI HOT'O TIIyMayaTh SIK IEBHUH MOPSAAOK BUHAHHS
TiSTHHS  3JIOYMHHWM; 3aKOHOJaB4i OOMEXEHHs B 3aCTOCYBaHHI
IHCTUTYTIB 3BUIbHEHHS BiJ] MOKapaHHs, 30UIbIICHHS KPUMiHAIBHO
KapaHuX [HisHb y cycminberBi Tomo [1, c¢. 15]. HeoOximHicTh
KPUMIiHAIBHO-TIPABOBO1 3a00pOHH TOPOIXKYETHCS MiJ 4ac PO3BUTKY
00’ eKTHBHUX TIOTpeO cycmiibeTBa. Dopma 11 BUpakeHHS B 3aKOHI Ma€e
BiJNIOBiAaTH 3MICTY 3a00pOHEHOTO JUSTHHSL Hebesmneka
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HEBIMOBITHOCTI HasiBHA HAa OyIb-AKill cTamii mpolecy KpuMiHami3arii
a0 SK HacmiIOK HEJOCTaTHHO IIOBHOTO BpaxyBaHHS IIEBHUX
YMHHUKIB, = NOMWJIKOBOI'O  MpOTHO3Y, abo  SK  pe3yibTaT
HEIOCKOHAJIOCT] 3aKOHOIaB4O01 TEXHIKH.

HaykoBo-ipakTiuHe OCMHUCIIEHHsI KpHMiHami3alii yYMHCHOTO
BOMBCTBA T4 YMHCHOTO 3aIOISIHHS TSXKKOI'O TUIECHOTO YIIKOIPKEHHS
B pa3i MEepeBHIICHHS MEX HEeoOXimHOI 00OpPOHHW MPOTATOM OaraThbox
POKIB IIpHBEpTaE yBary 0aratbox MpoBiIHUX (axiBIiB y ramy3i Teopil
KPUMIHAIBHOTO TpaBa. 3HAYHUI BHECOK Y BWUBYEHHS IMX MHTaHb
3poOmim  Taki mpasosHaBmi, gk HO. B. baymin, C. B. boponis,
I. M. T'araymin, M. L. 3aropomuukos, A. ®. Ictomin, B. @. Kupndenko,
10O. L. JIanyHos, B. B. Mepkyp’es, M. M. Ilame-O3epcrkuid,
A. A. ITioutkoBcbkuid, A. B. CaBuenko, B. 4. Tamii, 1. C. Tumkesuy,
B. I. Tkauenko, M. . XaBpontok, O. B. lamapa, M. L. Axy6oBud
ta iH. [lpore, He3BakalOUM HA YHCIEHHI MOCIIIHPKEHHS BKa3aHHUX
aBTOPIB, YUMAJIO TIPOOJECMHHUX ACIICKTIB 3aJIMIIAIOTHCS TUCKYCIHHUMU
Ta TIOTPEOYIOTh MOIATBIIOTO HAYKOBOTO aHAIIi3Y.

MeToro CTaTTi € JOCHIPKEHHS MPUHITHITB T4 YMOB KpUMiHATI3aIl{
YMHCHOTO BOMBCTBa W YMHCHOTO 3allOAisSHHS TSDKKOTO TiJIECHOTO
VIIKO/KEHHS B Pa3i MEePEBUIIIEHAS MeX He0OXiTHOT 000POHH.

OcHoBOIO Bei€i Teopii KpuMiHaMi3alii € IpodieMa KpuMiHaJIbHO-
MmpaBoBoi  3a00poHHM, TOOTO THUX (AKTOPiB, MIO 3YMOBIIOIOTH
JIONYCTUMICTh, MOJJIMBICTh 1 JONUIBHICTh BH3HAHHS CYCIUIBHO
HeOe3MeYHOTo JisTHHS 3II0YMHHUM Ta KpUMiHAIEHO KapaHnM. CortiajapHa
3YMOBJICHICTh KPUMiHATLHO-TIPABOBOI 3a00pPOHM MOJATAE B PO3KPUTTI
CKOHOMIYHMX, TOJITHYHUX, TICHXOJIOTIYHUX, MOPAIBHHX Ta IHIIHMX
(haxTopiB, 1O TependadarOTh ICHyBaHHS IIi€l 3a00pOHM, a TaKOXK
MPOTHO3YBaHHS PO3BUTKY KPHMiHAIILHO-TIPABOBUX HOPM.

Kpuminamizamist Sk JAWHAMIYHHNA TIpOIIEC BUSBISIE JIEKUTbKa
CTaJil, SIKi KOHKPETHAa HOPMa MPOXOJIUTh Y MPOIeCi 3aKOHOTBOPUYOCTI.
OcranHa cTajis mporecy KpuMiHamizamii BomHOWac € 1 Horo
pe3yabTaTOM, BHPAXKEHUM Yy  CTBOPEHHI CHCTEMH KPHMiHAILHO-
MPaBOBUX HOPM, IO (PIKCYIOTh MEXi 3JI0YMHHOTO Ta KPUMIHAIBHO
KapaHoro misHHA [2, c. 48]. Amke BIacHe KpHMiHAIBHO-TIPaBOBA
3a00pOHa CTBOPIOETHCS 00’ €KTUBHUMHU TOTpe0aMu CYCHIILCTBA B
KPUMIiHAIBHO-TIPABOBii OXOPOHI TpoMajachKuX iHTepeciB. Hebesneka
HEBI/IIOBIIHOCTI HassBHA Ha OYy/b-sKil cTaii mpoiecy KpuMiHaTi3aril
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SIK HACJIJOK HEJIOCTATHHO TOBHOTO OONIKY THX YH 1HIINX (aKTOpiB.
Henmonikn  KpUMiHaJIFHO-IPAaBOBOTO  3aKOHOAABCTBA, MpPOOJEeMHU,
MOB’sI3aHI 3 KPUMIHATI3AII€l0, MOXYTh TMPHU3BECTH A0 HEOaKaHUX
HACIiAKIB, 30KpeMa MpOrajvH y KpUMiHANbHINA KapaHocTi 3, c. 59].
Y TakoMy pa3i HE3aXHWIIeHICTh IEBHUX TPOMAJCHKUAX BITHOCHH
KPHMIHa/IbHO-TIPABOBIMH 3aC00aMH Ha TII PeanbHO CIPUYMHCHOI iM
LIKOJM HEPIJIKO CIIOHYKAa€ JO0 IMOLIYKY HE MEpeibauecHuX 3aKOHOM
IbTEpHATHB, a OTXe, yCi BOHM MepeOyBalOTh B IHTEpBaNl Bij
MPOCTOTO CaMOCYAy /[0 «HATSHKOK» y KBajidikamii Ta HeBIaIo
MIpUXOBaHOI aHaorii [3, c. 379].

IcHye YMMano BUMNAAKIB, KOJIM 3a3HAu€HI 3J0YMHH BHACIIIOK
HEBPETyJIHOBAHOCTI KpUMiHATEHUM 3aKOHOM MEXaHi3MiB
MPUXOBAHOTO BIUIMBY HA BiJHOCHHH, SIKI OXOPOHSIOTHCS, CTAHOBIISATH
HaBiTh Oinpmry HeOe3meky, HDK Ti, mo mepeadadeHi 3a00POHOI0
(Hampukian, BHOU  CIIBYYacHUKIB:  3aMOBHHMK, BHKOHaBEllb,
nocepeaHuk). HasBuuit po3puB Mixk GOpMYITIOBaHHSM KpUMIiHAIBHO-
MPaBOBHX HOPM, M 30BHIITHBOI (HOPMOIO KPHUMIHAIBHOTO 3aKOHY
Ta HOro BHYTPIIIHIM 3MICTOM MNPHU3BOAUTH 10 BUHUKHEHHS TaKol
HeOesneku. lleit po3pmB mopymrye Bigpasy JABa IPUHITUNH
KPUMIHAIBHO-TIPABOBOTO 3aKOHOJABCTBA: TPHHIUN 3a0e3MeueHHs
KPUMiHAJIBHO-TIPABOBOI OXOPOHH THX TPOMAJCHKHX BiIHOCHH, IO
MOTPeOYIOTh HE JIMIIE OXOPOHH, a W ii e(EeKTUBHOCTI, OCKLIBKH
KPUMIHAIBHOT BiJIMOBIaMbHOCTI YHUKAIOTh 3aMOBHHKH, BUKOHABII,
MMOCEPETHUKY;, TPUHIIMIT HEBITBOPOTHOCTI BiAIOBIAaTBHOCTI, ajke
Taki BUJIM CHIBYYacHUKIB He mepeadadeHi BIACHE 3aKOHOJIABIIEM.
Huni HU3bKa €EeKTHBHICTH OKPEMHX KPHUMIHAIBLHO-TIPABOBHX HOPM
BUKIMKAaHA  NPOraivHamMu Yy  (GOPMYIIOBAaHHAX,  TEXHIYHOIHO
HEJIOCKOHAIIICTIO, 3 OJHOr0 OOKy, 1 HaaMIpPHO IIHUPOKOIO
KpUMiHaIi3ali€l0 — 3 IHIIOro, IO HEMUHYYe MPU3BOIAUTH JI0
HEJIOCTaTHBOI PEe3yIbTaTHBHOCTI YAHHUX HOPM.

Kpuminamizamisi, He3aJe:KHO BiX cn0c06y i peamizarii,
norpedye BpaxyBaHHsS TMEBHUX O00’€KTHBHUX 1 Cy0 €KTHBHHX
(akTopiB, II0 B KOMIUIEKCI CTAaHOBJATH IiJCTaBU KpUMiHAJIBHO-
MpaBoBOI 3a00poHHU [2, ¢. 64].

Caymnoro € mosuuisi O. I. KopobeeBa cTocoBHO TOrO, 110
HE3aXWIICHICTh TEBHUX CYCIUJIBHHX BIJIHOCHH KpUMIHAIBHO-
MPaBOBUMH 3ac00aMH Ha TJIi 3alOAISHOI peanbHOl IM MIKOAM HEPiIKO
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CIIOHYKa€ JIIOJWHY JIO TIONIYKY He TmepefdayeHuX 3aKOHOM
anpTepHaTuB. BomHouac HasBHa Tak 3BaHa KpUMiHami3alliiiHa
HaJMIpHICTh — TIEPCHACUYCHICTh 3aKOHOJABCTBA KPHMIiHAIHHO-
MpaBOBHMHK 3a00poHamMu, TMOTpeda B SKMX YyXKe Bignmama abo He
icHyBajia 30BCiM. 3 Oy Ha I, MijJ Yac KpuUMiHami3aljii Tta
JIEeKpUMiHAJI3aIlil JiTHh HEOOX1THUM € TITHOOKe i ycebiuHe BUBYCHHS
COLiaJIbHUX peajii Ta iX anexkBaTHE BiMOOpaXKCHHS B KpUMiHAIBHUX
3akoHax [4, c. 8].

VY Haylli KpUMIiHQJIBHOTO IpaBa BUIUISIOTH IICTh KIFOYOBUX
ITiICTaB KpUMiHaJTi3amii:

1) HecmpuATIMBA OUHAMiIKA [EBHOTO BHAY  CYCIUIBHO
HeOe3MeYHuX MisiHb, SIKi paHillle He CTAHOBWIIM CKIIA/y 3JI0YHHY;

2) BUHUKHCHHS a00 CyTTE€BUl PO3BUTOK HOBOI TIpymH
CYCIHIJIBHMX BiJIHOCHH, IO BiJI0OyBaeThCs Ha 0a3i €KOHOMIUHOTO YU
TEXHIYHOTO MIPOTPECY;

3) BIAKPWUTTS MIKIAJIHBUX HACTIIKIB TOCITIOMAPCHKOT UM iHIIOT
TSUTBHOCTI JIFONIEH, y 3B’ 53Ky 3 UMM BHHHUKA€E MOTpeda B OOMEXKEeHHI
(hopM 1 Mex Takoi TisSTBHOCTI;

4) cyTTeBa Ta panToBa 3MiHA COIATBHOTO, CKOHOMIYHOTO abo
MONITHYHOTO  CTaHy, MI0 MOXE  3yMOBHTH  MPEBEHTHBHY
KpUMiHAII3aIlii0, sKa 3IIHCHIOEThCS IE JI0 TOro, 5K MOMKJIMBI
CYCIIiTbHO Hebe3rmeuHi 1ii HabyayTh pealbHOTO MOIIUPEHHS;

5) Takuii pO3BUTOK CYCHIJIBCTBA, IO BU3HAYAE HETEPITUMICTh,
0coONMMBY HeOe3leKy NeBHUX i, 3 SKUMH paHille JOBOAMIOCH
(abo Oysia MOXIJIMBICTH) MUPHUTHCS, aJie¢ 32 HOBHX YMOB MOMiOHI il
cylepeuaTh MaHy4YOMY JIaJy CYCHUIBHUX BIJHOCHH a00 OTPpHUMAaHO
peanbHy 0asy JUIs IX BUKOPIHEHHS;

6) HeoOXigHICTH BMKOHAHHS 3000B’sA3aHb 3a MIXHAPOIHUMHU
yrogamu [5, ¢. 204; 6, c. 14-15].

OpHak 3aJIOBOJIBHATHCS JIMIIE TEBHUM TEPETIKOM THX YH
IHIIMX YMOB KpUMiHaMi3aIlii BiAIOBITHOTO MisTHHS 0Y7I0 O TTOMHIIKOFO.
Ak 3a3HauaB  A. L. KopoOeeB, po3p’szatu mpoOiieMy IijcraB
KpUMiHaIi3amii MOXHa JIMIIE 3 MO3HUIII iX CHCTEeMHO-CTPYKTYPHOTO
JOCHiDKEHHS [2, ¢. 67]. 3 mi€ro JyMKOIO MOTOKYIOTHCS TaKOX 1HII
¢axieui (I. M. Tanmenepin, I'. A. 3n06in, B. H. Kynpseues Ta iH.).
Taxk, O. I. KopobGeeB ctBepmxkye: «llepeBara CHCTEMHO-CTPYKTYPHOTO
aHaJli3y SAK METOMy JOCIHIDKEHHS IOJisAra€ B TOMY, IO 3a HOro

225



SCIENTIFIC JOURNAL
OF NATIONAL ACADEMY OF INTERNAL AFFAIRS, Ne 1 (98), 2016

JOTIOMOTOI0  MOXKJIMBO TIOBHIIIE Ta OO0 EKTHUBHIIIE PO3KPUTH
TeTEPOreHHy CTPYKTYpPY YHMHHHKIB, SIKi JETCpMIHYIOTb TpOLEC
KpuUMiHami3amii, CHOpUUHATH ¥ TOKa3aTH iX HE SK MPOCTy CyMy
CKJIaJIOBUX, a SK OpPraHi4Hy LUTICHICTH y BCil il CKJIAQAHOCTI Ta
GararorpansocTi» [2, c. 67].

Ha Hamy paymMKy, aBTOp HABOJIUTH HAHOLIBII 00 €KTUBHY
CHUCTEMY YMOB, IO 3yMOBIIOIOTH IPOIEC KpUMiHaJi3amii MEeBHUX
SIBULI y Cy4acHOMY CYCHUIbCTBi. BoHa ckiamaeTbes 3 TppOX TPy i
BUTJISiIA€ TaKUM UYMHOM: 1) IOPUIMKO-KPHMIHOJOTIYHA TpyIla;
2) comiabHO-eKOHOMIYHA TPyMa; 3) COMialbHO-IICHXOJIOTIYHA TPYTIa.
BuKOpUCTOBYIOUN BUILEBUKIAJCHY CHCTEMY, PO3TISTHEMO MpoOieMy
Ta TPUHIWIN KpUMiHAm3amii [isHb, TOB’SA3aHUX 3 YMHUCHHM
BOMBCTBOM Ta YMHCHHM 3allOJiSHHAM  TSDKKOTO  TiJIECHOTO
YIIKO/KEHHS B Pa3i MepeBUINEHHS MK HE0O0XiTHOI 000pOHH.

FOpuouko-kpuminonoeiuna  epyna.  IlpuHumn  cycmiibHOT
HeOE3MEeYHOCTI Ma€ HaWBaXIIMBIIIE 3HAYEHHS IS 3O1HCHEHHS
kpuMiHamizamii mistHb. Sk 3a3Hagae O. I. KopobeeB, kpumiHambHE
3aKOHOJIABCTBO, SIK YUHHE, TaK 1 T€, SIKE MPOCKTYIOTh, MOYKHA BH3HATH
HayKOBO OOTPYHTOBAaHWM, SIKII0O BOHO aJeKBATHO BifoOpaxae B
KapaJbHUX 3aX0JaX XapakTep 1 CTYMiHb CYCIHIIbHOI HEOE3MEeYHOCTI
IliSTHD, 3 SKUMH BOHO TTOKJIHMKAHE 60p0TI/ICL [2, c. 14].

Y KpUMiHAIBHO-NIPABOBIN HAyLl HaHye IyMKa, L0 cycrnana
HeOEe3MeYHICTh BJIaCTUBA 3JI0YMHY 3arajloM i BU3HAYA€ThCs BCiMa HOTo
enemeHntamu. CycmigbHa HeOe3leka — 1€ CHHOHIM COLiaJbHOI
mKipmBocTi. [logiOHuiA miaxiz OyJo 3aro4aTKOBAaHO B PajsSHCHKIN
KpUMiHAJIBHO- HpaBOBiﬁ Haymi. Bim  akuenTyBaB  yBary Ha
aHTHIPOMA/ICBKINl yCTaHOBLI MpaBOTOPYIIHKKA, sKa CBiYMIIA, 1O
NisiHHA € HeOe3MeuyHUM JUI HasBHOI CUCTEMH CYCIUJIBHMX BiJIHOCHH.
Tax, MOKa3HUKOM CYCHIIbHOI HEOE3MEeKH BBKAIN IIKOJTY, 3aMO/isTHY
3MI0YMHOM. Y MeXax IbOT0 MiAXOMy CTYIIHB CYCHUIbHOI HEOe3MeKH
MOKHA BU3HAUUTH JIMIIE 332 OOCATOM ULIKOJM, sIKa HACTYNWIA YH
MOTJIa HACTYNHUTH (MOTeHUiiHOT mKoan). OTxe, MOHATTS HeOe3NMeKH
nepeadayae siK peaspHy MIKOAY, Tak i ii 3arposy [7, c. 37; 8, c. 23].
ToOTo ymncHe BOMBCTBO Ta YMHCHE 3alOMISIHHA TSDKKHX TIJIECHHUX
YHIKO/DKCHb Yy pa3si NCPEBHIICHHS MEK HEOOXinHOI 00OpOHH €
CYCHUILHO HeOEe3NeYHUMH JIISIHHSMH, 1[0 CTaHOBJATh peabHY
3arpo3y CyCHUJIbHUM iHTepecam.
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JuHaMika cycmibHO HeOe3MeYHHX isSHb 3 YpaxyBaHHSIM IXHIX
OPUYMH Ta YMOB XapaKTEpU3ye JDKEpeno 3J0YMHHOI IMOBEIiHKH.
Sx 3agnauae O. I. KopoOeeB, «ypaxyBaHHS NPHYMUH CYCIiIBHO
HeOe3NMeYHnX IisHb, IO IMIJIATAIOTh KpPUMiHAMI3aIlli, Ma€ BaXKITHBE
3HA4YEHHS B KOHTEKCTI SIK MPaBHJIBHOTO BCTAHOBJICHHS KPUMiHAIBHO-
MpaBoBOi 3a00pOHHU, TaKk 1 BH3HAYCHHsS 11 Mex. HesBakarounm Ha
CcTaOUIbHICTH (IO pedi, J[JOCHTH BigHOCHY) Ta (opmanbHy
BHU3HAYEHICTh CHUCTEMH YMHHOI'O KPHMIHAJIBHOI'O 3aKOHOAABCTBA, 3
OTJISIy HA BIACTHBHM 1M JMHAMI3M BUHHKAE HEOOXITHICTh Y
MOCTIHHOMY BJIOCKOHAJICHHI KPUMiHAJILHO-IIPABOBUX HOpMY [2, c. 74].

Jlo TOJIOBHHMX MNPUYMH Ta YMOB, IO CIPHUAIOTH YYHMHEHHIO
3a3Ha4eHUX BUJIIB 3JI0YHHY, HAJIEKATh:

3aroCTpeHHsI KpUMIHOTEHHOT 0OCTaHOBKH;

HeJocTaTHsI epEeKTUBHICTD JTiSUTHHOCTI MPaBOOXOPOHHUX OpTaHiB;

HeMpaBmiIbHA KBaMiikaris ni ocodu, sKa 3aXHIAEThCS;

HEJIOBipa I'POMAJIH 10 MPaBOOXOPOHHMX OpraHiB 1 OaxkaHHS
ocoOmcTO  3amoOirTH  BYMHEHOMY  CYCHIIBHO  HeOe3nedHOMY
MOCATaHHIO TOILO.

Kpuminamsaiist JisSHHS MOXE BHKOPIHMTH ICBHHII €ICMCHT
NPAYMHHOIO KOMIUICKCY, ab0 B3araii MiHIMI3yBaTH HOTO BILTHB.
SIkmo  KpUMIHAIBHO-IPAaBOBa ~ HOpMA  Ji€ B KOMIUICKCI 3
€KOHOMIYHMMH,  COLIaJbHUMH,  1ACOJIOTIYHUMH Ta  IHIIUMH
YHHHUKAMH, BOHA JIOCUTh €(DEKTUBHO BIUTUBAE HA MPUYMHU W yMOBH
BIINOBIJHOTO 3JIOYMHY; SKIIO CYNEpeYuTh iM, TO BHUSBISETHCS
Manoe(eKTUBHOIO.

Tak, 310unH, nependaueHuii cr. 118 KpumiHajibHOTO KOJEKCY
(KK) Ykpainu, nocsrae 0e3noceperHb0 Ha KUTTS OCOOM, sIKa BUHMHSE
Hanaj. CycninbHa HeOe3nevHicTh 3MounHy, nepeadadeHoro cr. 124 KK
YKpaiHH, — MOCSTaHHS Ha 370pOB’sl 0COOH, TOOTO 3aIOISHHS THKKHX
TLICCHHX YIIKOKCHb I1i/{ 4aC NCPEBHUILCHHS MEK HEOOXiIHOI 000POHH.

CraTucTHYHI BiIOMOCTI CBig4aTh NPO AWHAMIKY BYMHEHHS
31m04unHIB, nependayennx ct. 118 Ta 124 KK VYkpainu. 3okpema, y
2013 p. Bcroro Oymo 3apeectpoBano 36 Ta 140 Bumaakis
BinnoBinHo. Jlume mnporsrom mnepmoro miBpiyus 2015 p. Oyno
3adikcoBaHO 15 BUMAIKIB 3IOYMHHHUX JisHb, epeadadeHux ct. 118
KK Vkpaian, ta 61 — mnepemdauenux ct. 124 KK Vkpainu.
BoaHouac, He3Ba)karOuM Ha MOKA3HUKU OQILIHHOT CTATUCTUKY, BOHU
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HE TOBHOIO MIPOIO BiIOOPaXaiOTh PEANbHHH CTaH 3IOYMHHOCTI B
HaIIii AepkaBi, aJKe € 3aHMKCHIMH.

PosrisHeMo pHHIMIT TOMIPHOCTI (TTPOHOPIIHHOCTI) TTO3UTHBHUX
1 HEraTMBHUX  HACIJKIB  KpuUMiHami3amii  (JIexkpumiHamizarii).
[o3utrBHUM (6e3MOcepeTHIM) HACIIAKOM KpPHMIHAJI3aMii TaKOTO THITY
JisTHb € MOJJIMBICTH 3aCTOCOBYBaTH N0 0cCi0, siki iX YYHHSIOTb,
KpUMIHAIBHO-TIPABOBI ~ Ta  KPUMIHAJIBHO-TIPOIECYaIbHI  3aX0JU
BIUIMBY. Y KOHTEKCTI HETaTMBHOTO AacCMeKTy CJIiJl BiA3HAYUTH, IO
moOiyHI  HEraTWBHI  COI[iaJIbHI  HACHIJKW  KpUMiHATi3aIii He
[IPEBATIOBATUMYTh HaJ NO3UTUBHUMH HACHIIKAMH.

[TpuHIMIT KOHCTUTYLIMHOI aJeKBATHOCTI MOJISITa€ B TOMY, IO
HiATPYHTSM YKPaiHCHKOI'O 3aKOHOJIABCTBA, 30KpeMa KPUMiHAIBHOTO, €
Koncrutynis. KpuminanpHo-ipaBoBa 3a00pOHa 3JI0YHMHIB TPOTH
XKHUTTS Ta 370pOB’S OCOOM HE CYyNEpedHTh MOJIOKEeHHSIM OCHOBHOTO
3akoHy YKpaiHu, a HaBIak, CIPsIMOBaHA Ha iX YHPOBAJKEHHS B
peanbHe *)uTTs. Bianmosiguo no cr. 3 Koncrutyii Ykpainu, JoauHy,
1 )KATTS Ta 370pOB’S, YECTh, TiAHICTh, HENOTOPKAHHICTH 1 Oe3MeKy
BH3HAHO B YKpaiHi HalBHIIOKO coliabHO0 HiHHICTIO. KoxkHa ocoba
Ma€ MpaBO 3aXUILATH BJIACHE JKUTTA 1 3AOPOB’S, XKHUTTS Ta 340POB’S
IHIINX JIIOJICH BiJ MPOTUIPABHUX IMOCATaHb, IO 3aKpiIiieHo B cT. 27
OcHoBHOTO 3aKoHy YKpaiau [9].

Takox JOIIBFHO 3BaXKaTW HAa MPUHIWI MiXKHAPOIHO-TIPABOBOT
HeoOXimHoCcTI ,I[OHyCTI/IMOCTl kpuminamizamii  [10, c. 148].
OCHOBOMOJIOXKHI NPHHIMIN MDKHAPOIHOTO MpaBa, IO PEryImoIoTH
MUTaHHS OOpOTHOM 31 3IOYMHAMHU TPOTH KUTTS Ta 3I0POB’S OCOOH
o(iniffHO 3aKpiNnJIeHH] B TAKUX HOPMAaTUBHO-TIpaBoBUX akTax: CraTyTi
OOH 1945 p. [11], 3aransHiii Aekiapalii Ipas JOLUHY, anﬁHﬂTiﬁ
10 rpynns 1948 p. [12], Ml)KHapOL[HOMy MAaKTi PO TPOMAJISTHCHKI H
MOJITHYHI  TIpaBa, HpI/II/IHHTOMy 16 rpymus 1966 p. [13],
€BpOMNEHCHKIN KOHBEHLIT IIp0 60poThOY 3 Tepopu3MoM Bix 27 CidHs
1977 p. [14], KonBenmii mpotu KaTyBaHb Ta iHIIUX XOPCTOKHX,
HEJIOJCHKUX YW TaKWX, IO MPUHWKYIOTh IXHIO TITHICTh, BUJIIB
MOBEIiHKH YU TIOKApaHH4, anﬁHﬁTiﬁ 10 rpynaa 1984 p. [15], a
TAKOX y HH3LI Yroi Ta JOTOBOPIB, Cepei SKWX: Yroxa — mpo
CIiBPOGITHUITBO MK MIiHICTEPCTBOM BHYTPIIIHIX crpaB YKpaiHHu Ta
MinicrepcTBoM BHYTpillHIX cnipaB PecryOuiku lonbia B 60poTHOi 3i
3n0unHHICTIO Bifg 15 kBitHa 1992 p. [16], [orosip mix Kabinetom
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MinictpiB Ykpainu, Ypsmom Pecriyonikun Mommosa i Ypsimom Pymynit
Npo CHiBpOOITHUITBO y OOpOTHOl 31 3JOYMHHICTIO Bif § JmCTOMana
2000 p. [17], Yroga mix Kabinerom MinictpiB Ykpainu i Ypsmom
CrnoBanpkoi PecryOnikn mpo  cmiBpoOITHHIITBO Yy OOpOTHOI 3
OpTaHi30BaHO0 3MOYMHHICTIO Bif 5 rpyans 2000 p. [18], Yroma mix
Kab6inerom MinictpiB Ykpainu ta Ypsaaom ['perpkoi Pecriy6miku mpo
0OpoTROY 3 TEepopH3MOM, HE3aKOHHHM O00IrOM HApKOTUKIB,
OpraHi30BaHOIO Ta IHIMUMHU (OpMaMH 3JTOYMHHOCTI Bix 19 nmucromana
2008 p. [19], Yroma mix MiHicTepcTBOM BHYTPIIIHIX clpaB YKpaiHH
Ta MiHicTepcTBOM BHYTpIIIHIX cripaB ['py3ii mpo cmiBpoOITHUITBO B
cdepi Ooporebu 3i 3moumHHicTIO Bim 20 xoBtHsS 2011 p. [20],
Memopanaym Mix MiHicTepcTBOM BHYTPILIHIX crpaB YKpaiHu Ta
MiHicTepcTBOM BHYTpIIIHIX cripaB YopHOropii mpo criBpoOITHHIITBO
y cdepi 60poThOH 31 3mounHHICTIO Bix 16 yepBHs 2013 p. [21], Yroga
Mk Kabinerom MinictpiB VYkpaiam Ta @DenmepamsHuM Ypsmgom
PecnyOniku ABcTpiss mpo cmiBpoOITHUITBO Yy cdepi GopoThOH 3i
3MOYMHHICTIO Bix 17 mumas 2014 p. [22] Ta iH.

Posrismaroun MOKIIMBICTD BIUTMBY Ha ,Z[iSIHHSI KpUMiHAJIBHO-
NPAaBOBUMU  3aC00aMM 33 yMOBM BIACYTHOCTI iHIIMX 3aco0iB
60pOTL6I/I BapTO Opatn 10 yBard KpHMiHalIbHY PEIpeciio, T0OTO
Ha/I3BHYAHUH 3axin 00poThOU 3 HalOinbIm Hebe3neuHnMu GopMamu
aHTHCYCHIIBHOT ToBenmiHKH. LleW 3axim 3acTOCOBYIOTH IIWINE TOJI,
KOJIM CYCHUILCTBO BXKE BHUKOpPHCTaNO 1iHII (QOpPMH  BIUIUBY
(amMiHiCTpaTHBHI, TUCIUILTIHAPHI, ITUBLIBHO-TIPABOB1, MOPAJIbHI).

Hinreepmpkytoun 1o aymxy, I'. A.3106iH  chopmyirosas
MPaBUIIO: KpUMiHAJI3allisl AisTHHS JOUIIbHA JIWIIE TO/l, KOJIH HEMAE i
HE MOXe OyTH HOpMH, [IO HAJISKHMM YHHOM peryioBaia o
BIJIMOBI/IHI BiJTHOCHHU METOJIaMH 1HIKX rany3ei npasa [23, c. 241].

VY KOHTEKCTI JOCHTiPKEHHS YMHCHOTO BOMBCTBA W YMHCHOTO
3aMOMISIHHS TSHKKOTO TLIECHOTO YIIKOPKSHHS IMiJ] 4Yac IEPEeBHIICHHS
MeX HeoOXiTHOI 000pOHY BapTO 3ayBaKUTH, IO OYAb-SKi 3aXO0H, KPiM
KPUMIHAJILHO-TIPABOBUX, HE MOXYThb OyTH e(DeKTHBHUMH, ajpKe IIi il
MOCSITAIOTh JKUTTSI Ta 3I0POB’S1 0COOM, CIIPUYMHSIOUN 3HAYHY IIIKOTY.

Y wMexax BHBUYCHHS 3a3HAa4eHOI NPOONEMaTHKH  CHiX
YpaxoByBaTH  MOJMJIMBOCTI ~ CHCTEMH  KpPUMIHAJIBHOT  FOCTHIIII.
Kpuminamizanis He Moxe 3ailicHIoBaTucs 0e3  ypaxyBaHHA
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MOXUIMBOCTEH I1i€l cHUCTeMH B OOpoThOiI 3 TeBHMMH (popMaMu
aHTHUCYCIUIBLHOT moBediHky [2, c. 80].

Ha neil wac MOXHa BIIEBHEHO KOHCTaTyBaTH, IO CHUCTEMa
KpUMIHAIBbHOI IOCTHLII Ma€ y CBOEMY apCeHali MOBHUH KOMIUIEKT
BIUTMBOBHX 3ac00iB 1 3axoz[iB 0 [ai0Th 3MOTY: BHSBITH Ta
peecTpyBaTH 3I0YUHH, [OB’5I3aHI 3 YMHCHHM 3allOJISHHSM TSKKOTO
TIJIECHOTO YIIKOJDKEHHS Ta YMHUCHOTO BOMBCTBA B Pa3i MEPEBUILCHHS
MeX HeoOXiZHOT OOOpOHHM; YCTaHOBJIEHHS 0ci0, BHHHUX Yy LHUX
NiSTHHAX; 3aKOHHUMH  METOJaMHM Ta  3aco0aMu  3OiHCHUTH
PO3CIiyBaHHS, a TAKOX CYIOBUH PO3TJIS CIPaB, OB’ SI3aHUX 13 M
BUJIOM 3JIOYMHHOCTI.

Coyianvno-exonomiuna epyna. Y pasi, SKIIO 3aBIaHO
MaTepiajibHy Ta MOpajbHYy LIKOLY, KpUMiHAMI3amii MiAsAraoTh JHIIe
Ti JiSIHHSA, 0 COIPUYHHSAIOTH 200 MOXKYTh CIIPUYUHHUTH 3HAYHY IIKOIY
CYCHUIbHUM BiIHOCHHaM, a0o0 sKi MepeadadaloTh CTBOPEHHS CTaHy
peabHOI MOKIIMBOCTI 3aMOisIHHS Takol mkoau [24, c. 72—-73].

He MeHI1 BaXITMBUM TIPUHITUTIOM KPHUMiHAMI3aIli] € BiZICYTHICTh
HEraTHBHUX HACHIJIKiB KpUMiHAIBHO-TIPAaBOBOI 3a00poHu. Lle o3Hauae,
0 KpUMIHAN3aMmisg CYyCHiJIbHO HEeOE3MeUyHuX MisiHb MPAKTUIHO
000B’SI3KOBO Tependavyae HACTAaHHS HM3KM HETaTUBHUX MOOIYHUX
HachmiakiB. OcTaHHI  pI3HATBCS  3QJIEKHO  BiX  JisHb, IO
KPUMIHAJTI3YIOThCS.

OTke, KOIM MM BHUPIINIYEMO THTaHHA NP0 KpUMiHATI3aIio
YMHCHOTO BOMBCTBA Ta YMHCHOTO 3allOJiSHHA TSDKKOTO TIJIECHOTO
VIIKOJKEHHSI B pa3i MEpeBUINEHHS MEX HEeoOXiJHOI 00OpoHH, Mae
OyTH BCTaHOBJIGHO, IO TMEpEeBaKa€ — BHUTPATH CYCIUIBCTBA YH
MO3UTUBHUN COI[IaIbHUIA pPE3yNbTaT 3acTOCYBaHHS KpHMiHaIIi3allii.
Bigmosimaroun Ha 1€ MUTAHHS, HEOOXITHO 3BaXKaTH HA Te€, IO, I10-
nepiie, I 3JI0YMHUA € HEBEIMKOI TSHKKOCTI 1 CaHKIII rependadaroTh,
nepeayciM, MOKapaHHs y BUMIISA/I BUNPAaBHUX PoOIT HAa CTPOK A0 ABOX
POKiB 200 00MEXEeHHS BOJI Ha CTPOK JIO TPHOX POKIB UM ITO30aBIICHHS
BOJIi Ha CTPOK JI0 ABOX POKIiB; MO-ApYre, TOH MO3UTUBHHUNA pe3yJbTar,
SIKHH JOCSTaeThCsi B PE3YNbTaTi KPUMiHAIBHO-TIPABOBOI 3a00pOHM
YMHCHOTO BOMBCTBA Ta YMHCHOTO 3allOJiSHHA TSDKKOTO TiJIECHOTO
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VIOKOJKCHHSI MiJ 4Yac TMEepeBUIICHHS MeX HeoOXigHoi 00opoHH,
MepeBUILYy€e OyIb-5IKi BATPATH CYCIiJIbCTBA.

Hactynuuii mpuHOunm — HasBHICTH MaTepialbHUX PECYpCiB A
peamizamii  KpuMiHaTi3alii, 10 TIOBHHHA 3JIHCHIOBATUCS 3
ypaxyBaHHSIM THX MaTepiallbHUX BUTPAT, sIKi HEOOXiHI IS yCIiIIHOT
peanmizamii KpUMIHAJIBLHO-TIPABOBOI 3a00poHM. 30KpeMa, [0 HHUX
HaJe)XaTh: BHUTPAaTH Ha PO3CHIAYBaHHS Ta CyJOBHH pPO3IIIAL
KPUMiHAJIBHUX MPOBA/KCHB, BUTPATH HA BUKOHAHHS MTOKapaHb, 00CsT
HABaHTAXXEHHS HAa KOXXHOTO TpaliBHUKA IPAaBOOXOPOHHHX Ta
BHKOHABYHMX OPTaHiB, MPOITyCKHI MOXKIUBOCTI MICIhb IT030aBICHHS
BOJI Ta KpPUMIHAJIBPHO-BUKOHABUMX YCTaHOB. Y  3a3HAuYCHOMY
KOHTEKCTI Taki MOMIJHMBOCTI €, MO, CBOEI UYEPror, BH3HAYAE
KpUMiHANI3aI[ii0 YMHCHOTO BOWBCTBA Ta YMHCHOTO 3amOJIisSTHHS
TSOKKUX TUIECHHUX YIIKOJKEHb Y Pa3i MepeBUIICHHS MEX HE0OXiTHOT
oboponu sk 00rpyHToBany [25, ¢. 105].

Coyianvro-ncuxonoeiuna  epyna. lgetbess  1po  piBEHb
IpOMAJICbKOI  MPaBOCBIIOMOCTI  Ta  IICHXOJIOTII. CycmniyibHa
MPaBOCBIIOMICTh 1 TICHXOJOTiSI MarOTh CHPUHHATH TEBHUH MPOSB
AQHTHCOLIAILHOI OBEAIHKH SIK TaKUH, 10 TOTpedye X KPUMiHAIBHOT
kapaHocti [24, c.75]. CychniabcTBO TMOBHHHO TIepe0yBaTH Ha
BiJITIOBIZTHOMY piBHI pO3YMiHHS CYCHIIbHOI HEOE3MEeKH MisTHHS IS
momajibinoi  Woro KpumiHamizamii. BomHowac y 1hOMYy acmexTi
BOXJIMBUM € JIOTPUMAaHHS TaK 3BaHOI «30JI0TOI cepenuHm». AJpKe
CyCITiJIbHA JyMKa IIO/I0 KPUMIiHAJI3aIlil IISTHHS MOXKe CXWIATUCH K Y
0iK HEBUMPABIAHOTO TIOM’ SIKIIIEHHS, TaK 1 B 01K HaJIMipHOi CyBOPOCTI.

[linOuBaroun TMiICYyMKH, MOXKHA KOHCTaTyBaTH 00’ €KTUBHY
moTpedy CycHmiibcTBA B KpUMiHai3amii YMHUCHOTO YOHWBCTBA Ta
YMHUCHOTO 3alOJisiHHS TSDKKOTO TIIECHOTO YIIKOMKEHHS B pasi
MEPEBUILICHHS MEK HeoOXimHoi oOopoHu. Bona 3ymoBiieHa
BINIOBITHUIMH  YMOBaMH  KPHMIHOJIOTIYHOTO,  €KOHOMIYHOIO,
COLIABHO-TIOJITHYHOTO Ta COIIaIbHO-IICUXOJIOTIYHOTO XapakTepy.
Bu3HaHHS 3M10YMHAMU YMHCHOTO YOWBCTBA T4 YMHCHOTO 3arlOJIisTHHS
TSOHKKOTO  TIJIECHOTO YIIKO/DKEHHS B pa3l TEpeBUINCHHS MEX
HEOOXiIHOT O00OPOHH € JOLUIBHUM, ajpPKe BIAMOBIIAE KIHOYOBUM
MPUHIMIIAM T4 YMOBaM KpHMiHaIi3aIlil BCiX JisHb.
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Kpumunaaunzanusi yMbIIIEHHOT0 YOUIICTBA M YMBIILJIEHHOTO
NPUYUHEHUS TAKKOr0 TeJeCHOr0 MOBPeKAeHHs B ciayyae
NpeBbILICHNS Npeae/iOB He00X0IMMOI 000POHBI

OcBerieHb! MPUHIMITB KPUMHUHAIA3AIMN OOIIECTBEHHO OMAaCHBIX
JeSHUH, B YACTHOCTU NPU KPUMUHAIN3ALUK YMBILUIEHHOTO YOUICTBA 1
YMBILIJIEHHOTO TPUYMHEHUS TSHKKOTO TEJIECHOTO MOBPEXKICHUS B CIIydae
NPEBBILIEHHUs TPeNesioB HeoOxoaumoi o0opoHsl. [IpoanamusnpoBaHo
co/iep>kaHre TIOHATHSI KPIMUHATU3AINN OOIIECTBEHHO OTACHBIX JISSTHHH.
Ompenenensl  yclnoBHS,  HEOOXOOUMOCTH M 1I€M€cO00pa3HOCTb
KpYUMUHAIN3ALMY JTAHHOTO BUA ISTHUM.

KiroueBble c/I0Ba: KpUMHHAIU3ALMWS;, MPUHIWIBI; YCIOBUS,
NPEBBIIEHNE TPEAEiOB  HEOOXOAMMOW  OOOpOHBI,  YMBIIUICHHOE
yOUIICTBO; YMBIIIIEHHOE IPUYNHEHHE TSHKKHUX TEJIECHBIX TTOBPEKICHUIH.
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Criminalization of Intentional Murder and Intentional Infliction
of Grievous Bodily Harm in Excess of Self-Defense

This article highlights the principles of criminalization of
socially dangerous acts, including the criminalization of intentional
murder and intentional infliction of grievous bodily harm in excess of
self-defense. Partially analyzed the concept of criminalization of
socially dangerous acts, as well as determine the conditions of this
kind of criminalization of socially dangerous acts. The paper
described the necessity and appropriateness of criminalization of
premeditated murder and intentional infliction of bodily harm in
excess of self-defense.

In the article author noted, that criminalizing the act facilitates
alignment of a complex causal element, or even to minimize its
impact. If the criminal law operates together with economic, social,
ideological and other factors, it is quite effective at the causes and
conditions of the offenses. If contrary to them — it is ineffective.

At the expense of murder and intentional infliction of severe
bodily injury by exceeding the limits of necessary defense, in this
case, any measures other than criminal law can’t be effective.
The fact that these actions infringe human life and health. These
attacks, as we have said, causing too much damage. In addition, we
agree that we have to talk about criminal repression, that emergency
measure to combat the most dangerous forms of antisocial behavior.
The criminal repression used only when society has exercised other
forms of influence: administrative, disciplinary, civil and moral.

The author describe that the criminal justice system has in its
arsenal a complete set of powerful tools and activities that can: detect
and record the crimes of intentional infliction of grievous bodily harm
and murder by exceeding the limits of necessary defense; establishment
of perpetrators of these acts; legitimate methods and means necessary to
conduct the investigation and trial of cases related to this type of crime.

Keywords: criminalization; principals; conditions; excelling
boundaries of necessary defense; murder with malice; severe bodily injury.
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